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FOREWORD 

The laws of Cftlifomia are contained in the Conatitatlon, the 
CodeB, the Statutes and the decisions of the Supreme and Appelate 
Conrts. 

The Civil Code has 854S sections, the Code of Civil Procedure has 
2104, regulating; the method of trying actions at law; the Political 
Code has 4606; the Penal Code has 1S16; the General Laws com- 
prise abont 1600 pages, contained in one volume; the Statutes, in 
addition to these, are laws which are not numbered, but which, since 
16G0, probably have about 600 laws now in force, unrepealed. At 
present there are 180 volumes of Supreme Court decisions, and 40 
volumes of Appelate Court decisions, probably 60,000 cases decided 
altogether. A grand total of about 13,000 laws, and 60,000 cases 
based upon them. 

You can readily see that no one book can contain all the law, nor 
even all the law on any large subject. In this book I have endeav- 
ored to give the gist of the laws, in language which is not technical, 
and which can be understood by one who is not a lawyer. 

Every statement in this book has an authority for it, to be found 
in some of these volumes of California Laws. If all these author- 
ities were given, too much valuable space would be taken up^ 
which might better be used for any other laws of interest. Yet, if 
any reader wiriies to know the source of any sentence or law con- 
tabled in tliis book, I will be glad to give it upon request, freely. 

The book is not perfect. No book is. It is not complete. No law 
book can ever be. It may have errors. Every lawyer makes them, 
and even the Supreme Court has reversed itself — for man is fallible. 
Bat it the reader will And in its pages one bit of legal knowledge 
which he did not have before, and can save himself any troubles, or 
correct any dlfltculties by so doing — the book will be a success. 

And, with that hope, the book goes forth. 

WALTER GOULD LINCOLN. 
American Bank Building 
Lob Angeles, California 
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CALIFORNIA LAW 



AbctTMt of TitU: See Real EsUte. 

AbMidonment: See Insurance. 

Accaptaneai See Negotiable Inatmiaeiite, ^[8218, 3214, 3220, 
3221, 3222, 3223, 3243, 3244. 

Aceoptor: See Negotiable Instrumenta, ^3143, 8144. 

Aeeauiont See also Real Estate; Fereonal Property; Liens. 

When things belonging to difterent owners haye been nnited so 
as to form a single thing, and cannot be separated without injury, 
the whole belongs to the owner of the thing which forms the prin> 
cipal part; he most, however, reimbuTse the value of the remainder 
to the other owner, or surrender the whole to him, 

The principal part is that to which the other has been united for 
the nse, ornament, or completion of the fonner, unless the latter 
ia the more valuable and has been united without the consent of 
the owner. In such case, the owner may require it to be separated 
and returned to him, although sole injury should result to the 
thing to which it had been united. 

If neither can be considered the principal part, then the more 
valuable is to be deemed the principal part; or, if the values are 
nearly equal, that thing which ia the more considerable in bulk. 

If one makes a thing from materials belonging to another, the 
latter may claim the thing on reimbursing the value of the work- 
manship — unless the value of the workmanship exceeds the value 
of the material — in which case the thing itself belongs to the 
worker, on paying the value of the material. 

Where a peraon has made use of materials which belong partly 
to him and partly to another, and has formed a thing of a new 
description without having destroyed any of the material, but in 
such a way that these materials cannot be separated without in- 
convenience — the thing so formed belongs to both persons; but in 
proportion — as the value of the material is to one, and as the 
value of material and his workmanship is to the other. 
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When A thing hae been formed by the mixture of Kveral m»- 
teriab of different ownen, and none of these can be considered 
the principal Bnbstance, an owner without whose consent the mix- 
tore was made, may require that the materials be separated — if it 
can be done without inconvenience. If this cannot be so done, then 
all the owners own the thing in common — each in proportion to 
the quantity, quality and value of their materials; but if the ma- 
terials of one were far superior to those of the other, both ia 
quantity and value, this owner may claim the entire thing upon 
paying to the others the value of their materials. This paragraph 
applies only to cases where one has used materials with the consent 
of the owner. If the owner had not consented, then the product 
belongs to him, if he can be found. 

In all cases where one whose material has been used without Us 
knowledge (in order to form a product of a different description) 
can claim an interest in such product — he has an option to demand 
either restitution of his material in kind (the same quality, quan- 
tity, weight, measure) or the value of it; and has the same option 
to demand the value of the product, or the product itself — in caaea 
where he is entitled to the product. (See Conversion.) 

One who wrongfully employs materials belonging to another, aa 
above, ia liable in damages as well as under the conditions described. 

Aeeeiaory Bafora tlia Fact: There is DO Buch distinction in our 
law; all such persons are principals in crime. 

Acceiaoi7 After tba Fasti Is one, who, after knowledge of the 
commission of felony, conceals it from the magistrate, or protects 
the person charged with the crime. But "mere silence ia not 
enough; there must be some affirmative act." 

Accidonli See Act of God; Bill of Lading, 2130b; Carriers. 

The following have been considered by our Supreme Court to be 
accidents — such as to allow compensation under the "Employen' 
Liability Law" (which see) ; 

Pulling out a timber; bite of a cat kept by employer; being 
struck by lightning when on a high scafFold; being hit by a stone 
thrown by a boy onto an engine, hitting a casluer traveling with 
his employers' money. 

These, however, are not such as to be considered accidents: Be- 
ing struck by a piece of iron Uirown by a boy in anger; fright at in- 
sect; felonious asaaolt of employer; sting from a wasp; frost bite; 
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being shot when gambling during work bonn; falling from qiuj 
on shore leave; being atrack in the eye by a trick camera; fallinc 
down stain when tickled In fun by fellow employee; gradual loM 
of eyeaight when using wood alcohol In qtray. 

AccommodatioB (Makar, Parly or Endanar): See Negotiable 
Imtrumenta, 113110, 3146. 

Accord and Satufacttop: If a debt or claim be disputed at the 
time of payment, and the creditor takes a leaa amount than claimed, 
even if the dispute were unjust — thia is an accord which he cannot 
afterward cancel, nor he be awarded any more than the amount of 
the settlement. If the debtor aenda the creditor a check for a 
nnaller amoaot than claimed and writes upon it, or aenda a letter 
at the aame time, to the effect that this check is in full settlement 
of the claim, the creditor will not be permitted to cash the check 
and apply the amount on account — but if he caahea the check, ha 
will be bound to accept thia amount u the full settlement of the 
bill — even though he did not mean to or did not want to. 

Accounti See Limitations; Accord and Satisfaction; Sales; Bulk 
Law; Actions; Attachment; Interest. 

AccoDBt Stal«d: When an account is rendered to a debtor it 
becomes hia duty to make seaaonable objections to it, if he has any, 
and if he does not do so, the account becomes an account stated 
and the foundation of an independent canse of action, which arises 
whenever a reasonable time has elapsed without any objection 
being made to it. Twenty-flve days may be enough. 

An ACCOUNT STATED is a document — a writing — which ex- 
hibits the state of account between parties and the balance owing 
from one to the other, and when assented to, either expressly or 
impliedly, becomes a new contract. An action on it is based upon 
this agreed amount; it can be avoided only by averments and proof 
of fraud, mistake, etc. The original dealings cannot be inquired 
into; there need not be mutual or cross accounta or demands be- 
tween the parties. The acknowledgment of a debt, even though it 
consists of but one item, may form the basis for an account stated. 

A BOOK ACCOUNT is a detailed statement, kept in a book, In 
the nature of debit and credit, arising out of contract or soma 
fiduciary relation. The book must show (as a necessary element) 
■eainst whom and in whose favor the charges are made. 
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An OPEN BOOK ACCOUNT u one which is continuous or eurrent, 
uninterrupted ar unclosed b7 settlement or otherwise, consistitigr of a 
series of transactions; also one in which some item in the contract 
it left open and andetermined by the parties, in which case it does 
not matter how man; it«ms there are; also an account, the seller 
of which anticipates further business dealings with the buyer. It is 
an unsettled debt arising from items of work and labor, goods sold 
and delivered and other open transactions, not reduced to writing, 
and subject to future settlement and adjustment. It is usually dis- 
closed by the books of the seller. 

The distinction between an account stated, and an open account is 
this; in the former, there must have been some agreement as io the 
amount — either express or implied; in the tatter, ft is usually an ac- 
count not agreed upon by the parties. 

ACCOUNT BOOKS, when admitted as evidence, must be books 
of account kept in the regular course of business; it must be shown 
that the business is of such a character that it is proper or neces- 
sary to keep snch books; that the entries were either original en- 
tries or the first permanent entries of the transaction; that they 
were made at the time, or within reasonable proximity to tfa« time 
of the respective transactions; that the person making them had 
personal knowledge of the transaction or obtained such knowledge 
from a report regularly made to him by some person employed in 
the business whose duty it was to make the same in the regular 
course of business. 

A CURRENT ACCOUNT is one consisting of items of different 
dates. 

MUTUAL, OPEN and CURRENT ACCOUNTS are those where 
parties have dealt together, selling and buying from each other. 
Their demands must be reciprocal; that is, they must be of such a 
nature that each part? has an immediate right of action against 
the other. Where one sells to another from time to time — ^this 
does not conatitnt« such an account; nor do items all on one side 
of the ledger. 

AccouBlantt No person shall be allowed to hold taimaelf out or 
advertise as a public acountant unless he shall have an unrevoked 
license bo to do from the State Board of Accountancy. 

AceratioKsi See Real Estate; (Compare Accession). 

AeknowUdimanta: See Real Estate. 
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ACKNOWLEDGEMENT 



AcknowlMl(ma&t — To acknowledge an inatnunent is to appear 
and admit or avow, under oath, before a proper officer or coart, 
that the person so appearing and taking the oath i< the person who 
executed the instroment, and that he authorised it to be done and 
Bobacribed for him, for the purpose of having a certificate attached 
which will qualify the instrument to be admitted in evidence, or to 
be recorded, or both, without further proof of genuineneas. 

Before a deed, or contract of sale of real property, or other 
instrument, can be recorded, it must be acknowledged or proved 
before a person authorized hy law to take such acknowledgment or 
proof. The instrument can then be presented to the county re- 
corder to be spread upon the public records at any time there- 
after whenever it may be desired to do so. 

The proof or acknowledgment of an instrument may be made at 
any place within this state before a justice of the supreme court, 
or a clerk of the same, or a judge of a superior court. Within 
the city, county, city and county, or township, for which the 
officer was appointed or elected, before either a notary public, a 
justice of the peace, a county recorder, a court commissioner, a 
clerk of a court of record. Or, when any of the officers men- 
tioned are authorized by law to appoint a deputy, the acknowl- 
edgment or proof may be taken by such deputy, in the name of 
his principal. 

Every legislature has been in the habit of passing what Is known 
as validating acts, which validate any defects in the acknowledg- 
ments of an instrument which has been at that time copied into 
any proper book of record in the office of any county recorder. 

Aeti Is a statute or law made by a legislative body — such as a 
city council, or assembly of the state. (Compare Law.) 

Act of God (Compare Accident) is something in opposition to 
the act of man; for everything is the act of God that happens by 
His permission — but refers more particularly to such acts as could 
sot happen by the intervention of man — as storms, lightnings, tem- 
pests. The expression excludes the idea of human agency; and if it 
appears that a given loss has happened in any way through the in- 
tervention of man, it cannot he held to have been the act of God. 

A Are which destroys a building is not an Act of God, unless 
caused by lightning or some other superhuman agency. 
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AsUoiut Sea Adverse PoBieaaion; Arrest; Comprainise; Cob- 
version; Gonrts; Attaehment; Appeals; Deficiency; Deporition; D^ 
Butnd; Dsm&ges; Jndfment; Jury; Liens; Limitations; Real Estate; 
Unlawful Detainer; Subpoena; Claim and Delivery. 

A dvil action in any court is commenced by filing a paper called 
a complaint. This is a narration of the circumstances about which 
the plaintiff complains to the coart of the offense which he con- 
aiders the defendant has done to him, and in which he asks that the 
defendant pay that which he owed, or the damages for this offense. 

The COUPLAIHT should be written in as simple language as 
possible, and state only the facts upon which the plaintiff relies 
for his cause of action — ^with no legal conclusions, such as (as 
required by law; wrongfully, unlawful; there is now due and ow- 
ing; groundless, false, wilfully; fraudulently, maliciously; will 
suffer irreparable injury.) 

Matters of evidence must not be stated, either. 

Complaints filed in the Superior Court must be sworn to. The 
only complaint in the Justice Court which needs to be sworn to 
is that in unlawful detainer. 

At any time within a year after filing a complaint (but no 
longer) a summons may be issued by the courL This summons 
directs the defendant to appear before the court within a certain 
time, and states that if he does not do so, the plaintiff will be 
awarded the judgment which he asks for in the complaint. 

A copy of this summons, to which is attached a copy of the com- 
plaint, must be served on the defendant personally within three 
years (if the action Is commenced in the Superior Court) or within 
any time at all in the Justice Court, 

If summons is served within the township where it was filed (if 
filed in the Justice Court) the defendant must make such appear- 
uice within five days after he receives such copies; if served In 
the same county, then he must appear in ten days; if served oat- 
idde the county, he must appear in twenty days. 

In the Superior Court the defendant must appear in ten days, if 
•arved within the county in which the action is commenced; and 
within thirty days, if served outside the county. (See PublicaUon 
of Summons, this article.) 

PUBLICATION OF SUHHONS: Where a person on whom 
MTvice is to be mad* resides out of the state; or has departed 
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Cmn ths etate; or cuinot, after dne dilisenee, be found vithin 
Ike state; or conceali binuelf to avoid th« aervica of smnmons; or 
ia a coiponitlon haviiiK no ofFicer or other penon upon whom 
■mnmons may be served, who, after dne diligence, can be found 
wttfain the state, and the fact appears hj affidavit to the satisfae- 
tkin of the court, or a judge of it; and it also appears by such 
affidavit, or by the verified complaint on file, that a causa of ac- 
tion exists against the defendant in respect to whom the service 
k to be made, or that he is a necessary or proper party to the 
action; or when it appears by such affidavit, or by the complaint 
•B file, that it is an action which relates to or the subject of which 
is real or personal property in this state, in which Bucb person 
defendant or corporation defendant has or claims a lien or interest, 
actual or contingent, in it, or in which the relief demanded conaista 
wholly or in part in excluding such person or corporation from any 
interest in it, such court or judge may make an order that the 
service be made upon a person by publication of the summons. 
Such publication must be in some newspaper of general circula- 
tion, published in the county where the action is filed — and must 
be for at least 60 days. (See Judgment by Default; Attachment) 

When the defendant receives a summons, he should at once con- 
sult an attorney, so as to know the wisest manner in which to 
proceed. Of course, be is privileged to make his own appearance, 
either in person, or by filing some paper (which will be considered 
later), but it will save money to hire a lawyer to tell him what 
to do. 

The APPEARANCE need not be in person, but may be, and 
usually is, by an attorney. Before the required time, he files in 
the same court a paper in response to the complaint. This paper 
may be either a demurrer, or an answer, or both. 

A DEMURRER is a criticism of the language in which a complaint 
is written, and usually raises the point that there are not sufficient 
facts stated in the complaint. This demurrer is presented and 
argued by the attorneys on both sides, before the judge which sits 
in the court where the complaint is liled, and who then decides 
whether or not the facts are properly stated. If the demurrer is 
nutained (that ia, the defendant's attorney Is right in his criti- 
dam), the complaint must then be rewritten to conform to these 
nggestions. The time for rewriting and filing auch amended com- 
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plaint is usaallr ten daye, but additional time may be granted by 
tJ)« judge. 

At the end of auch time, the amended complaint is filed, to which 
another demurrer may be filed, if desired. When the legal points 
raised by these various demurrers have been finally settled the de- 
fendant must file his answer (which most be under oath in the 
Superior Court, provided the complaint was sworn to) and in 
vriiich he makes such denials or admissions as be wishes, or he may 
at the time file a counter claim or cross complaint. 

CROSS COMPLAINT: Whenever the defendant seeks affirmative 
relief against any party to the action, relating to or depending upon 
the contract or transaction upon which the action is brought, or 
affecting th4 property to which the action relates, be may, in addi- 
tion to his answer, file at the same time or, by permission of the 
court, subsequently, a cross-complaint. The cross-complaint must 
be served upon the parties affected thereby, and such parties may 
demur or answer thereto as to the original complaint. If any of 
the parties affected by the cross-complaint have not appeared in 
the action, a summons upon the cross-complaint most be issued and 
served upon them in the same manner as upon the commencement 
of an original action. 

There can be no cross-complaint in a Justices' Court. 

COUNTER CLAIM: Must be one existing in favor of the de- 
fendant and against the plaintiff between whom a separate judg- 
ment might be given in the action, and arising out of one of the 
following causes of action: (1) Out of the transaction set out in 
the plaintiff's complaint, or connected with the subject matter of 
the action; or, (2) In an action based upon a contract; any other 
cause of action also based upon contract, and existing at the be- 
gtoning oi the action. But if the defendant does not set up this 
counter-claim based upon a cause arising out of the transaction set 
out in the complaint, neither he nor his assignees can afterward 
maintain an action against the plaintiff for it. 

When the defendant has filed any of these papers, the plaintiff, 
in his turn, has the right to demur to them {or, if a cross-com- 
plaint is filed, it is necessary that the plaintiff answer it). 

BILL OF PARTICULARS: After the action has been com- 
menced, the defendant can demand an itemized bill <or bill of 
particulars) showing the items of the account sued upon, with 
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dates and times of sale and payment, if any, and if sacii bill it 
not fnmbhed within five days from the date of demandiiiE it, the 
plaintifF cannot introduce any proof upon the items at the time of 
the triaL 

TRIAL: When alt of tiieae answers, cross-complainta, etc., have 
been finally filed, the case is ready to be set for trial. The time 
when the trial may take place will depend entirely npon how bnsy 
tiiat particular court may be. Each side is entitled to five days' 
notice of the trial. 

At the time of setting the case for trial, if either side wishes to 
have the case tried by jury, they must ask for it, and the Jury 
fee of thirty dollars a day must be paid in advance. Otherwise 
neither side can afterward ask for a jury trial, bavins been con- 
sidered to have waived it. 

At least a week before the day of trial, all the intended wit- 
nesses should be subpoenaed (see Subpoenae), and should be in- 
terviewed by the attorney who is to try the case. 

At the trial, the plaintifTs evidence is introduced first, with his 
witnesses sworn and examined. The defendant's attorney then 
has the right to cross examine each of plaintiff's witnetaes, and 
plaintiff's attorney may cross examine those of defendant. 

NON-SUIT: If the plaintiff does not present enough facts to 
prove his case, the defendant will ask for a non-suit. If tiiis is 
granted by the judge, it acts as a diamissal of the case. When the 
case is being tried before a Jury, such a motion is called a Directed 
Verdict. 

There can be no non-suit in the Justices' Court 

When the evidence is all in, the judge renders his decision, which 
is called a Judgment (which see); if the trial is by jury, its de- 
cision is called a Verdict. (See AppeaL) 

Advancamaatsi See Succession. 

Adrara* Poasauiom See Real Estate. i 

Affidavit! See Oath. A written decIarBtion under oath. 

Affirmatioat See Oath. 

Agent: See Real Estate Agent; Factor; Principal and Agent; 
Master and Servant; Employer and Employee; Negotiable Instru- 
ments, HSIOO, 3101, 3102, 3103, 3117, 3160, 8172. 

Agancyi See Factor; Master and Servant; Employer and Em- 
ployee; Wages; Real Estate Agents; Auctioneer. 
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1. An agent is one who repretenti another, caned the prin- 
cipal, in dealings with third persona. Such '•rp'^'tltitation is CsHH 
agsnC7- 

2. \n£ £enoQ having c apacit y to con^jct may appoint an 
agent, and a ny p e^tpn ma; T« gn agent 

An agent for a particular act or transaction is called a sjeeial 
agent. All others ar« general agents. 

8. An agenc; is either actoal or ostensible. 

It is actoal when the agent is really employed by the principal, 
and is ostensible when the principal intentionally, or, by want of 
ordinary care, causes a third person to believe another, who is 
not really employed by him, to be his agent. 

4. An agent may be authorized to do any acts which his prin- 
cipal might do, except those to which the latter is b ound togive hts 
pergonal attention. 

Every act which (according to the laws of California) may be 
done by or to any person, may be done by or to the agent of such 
person for that purpose, unless a contrary intention clearly appears. 

An agent can never have authority, either actual or ostensible, 
to do an act which is, and is known or suspected by the person 
with whom he deals, to be a fraud upon the principaL 

An agency may be created, and an authority may be conferred, 
by a pucedsilt_^nthorization or a subseiiuent ratificatipn. 

A CttBaiii^^tionls not necessary to make an authority, whether 
precedent or subsequent, binding npon the principal. 

An oial.j]ithorization is sufficient for any purpose, excc(|t that 
an authority to^en^r into a cgnt^ct required bl-lAW to hfl in wrJt- 
iixg can only be given by an instrument in writing. (See Statute 
of Frauds; Seal Estate Agents.) 

An agent has such authority as Uie principal, actually or os- 
tenribly, confers upon him. 

Actual authority is such as a principal intsptionally qonf ers upon 
the agent, or intentionally, .or b; want of ordinary careT allows 
tbe ^ent to believe himself to possessl ' 

Ostensible authority is such as a principal, intentionally or by 
want of ordinary care, causes or allows, a third person to believe 
the agent to possess. 

Every agent baa actually such authority as is defined by this 
article (unless specially deprived thereof by his principal), and has 
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even then rodi anthorit? oatenaibly, except as to persons who hsve 
kctoal or conitructive notice of the restrictian upon bis authority. 
An a^nt has authority: 

(a) To do eversrthing necessary or proper and usnal, in the 
ordinary coarse of business, for affecting the purpose of liis agency; 
and, 

(b) To malce a representation respecting any matter of fact, 
not Including the terms of his authority, but upon which his nght 
to use his authority depends, and the truth of which cannot be de- 
termined by the use of reasonable diligence on the part of the 
person to whom the representation is made. 

An agent has power to disobey instructions in dealing with the 
subject of the agency, in cases where it is clgarly tQ]t-4be inter est 
o f his prin cipal that he should do so, and there is not time to com- 
municate with the principal. 

An ^ authority expresse d in general ^?""f , howev er brggtl i l^p p■ 
Q.Ot.ftathm'iKe an agent: 

(a) To act in his own name, unless it is usual course of busi- 
ness to do ao; 

(b) To define the scope of his agency; or, 

(c> To do any act which a trustee is forbidden to do. (See 
Trusts.) 

An authority to sell personal property includes authority to war^ 
rant the title of the principal, and the quality and quantity of the 
property. 

An authority to sell and convey real property includes authority 
to give tfae usual covenants of warranty. (See Real Estate Agents.) 

A general agent to sell, who is intrusted by the principal with 
the possession of the tiling sold, has authority to receive the price. 

A special agent to sell has authority to receive the price on de- 
livery of the thing sold, but not afterward. 

An agent represents his principal for all purposes within the 
scope of his actual or ostensible authority, and all the rights and 
liabilities which would belong to the agent from transactions within 
such limit (if they had been entered into on his own accoimt) 
belong to the principal. 

A principal is bound by an incomplete execution of an authority,| < 
when it ia not consistent with the whole purpose and acope of it,'' 
but nut otherwise. 
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6. A ratiflcAtion can be made only in the manner that would 
have been neceuary to confer an ort^nal anthority for the rati- 
fier; or, where an oral ratification woald suMce, by accepting 
or retaining the benefit of the act with notice of it. 

Ratification of part of an indivirible transaction is a ratification 

''It is not valid tinleis, at the time of ratifying; the act done, the 
principal has power to confer authority for such an acL 

No ananthorized act can be made valid, retroactively, to the 
prejudice of third persons, without their consenL 

A ratification may be rescinded when made without such con- 
seat as is required in a contract, or with an imperfect knowledge 
of the material facts of the transaction ratified, but not other- 
wise. (See Kesciasion.) 

6. As against a principal, both principal and agent are deemed 
to have notice of whatever either has notice of, and ought, in good 
faith and the exercise of ordinary care and diligence, to com- 
municate to the other. 

When an agent exceeds his anthority, his principal is bound by 
his authorized act so far only as they can be plainly separated 
from those which are authorised. 

A principal is bound by acts of his agent, under a merely os- 
tensible authority, to those persons only who have, in good faith, 
and without want of ordinary care, incurred a liability or parted 
with value, upon the faith of the authority. 

An instrument within the scope of his authority by which an 
agent intends to bind hie principal, does bind him if such intent 
is plainly Inferable from the instrument itself. 

If an agent receives anything for the benefit of his principal, 
to the possession of which another person is entitled, he must, on 
demand, surrender it to such person, or so much of it as he has 
under his control at the time of demand, on being indemnified for 
any advance which he has made to his principal, in good faith, on 
account of the same, and is responsible for it if, after notice from 
the owner, he delivers it to his principal. 

7. One who assumes to act as an agent is responsible to third 
persons as a principal for his acts in the cause of his agency, in 
any of the following cases, and in no others: 
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(a) When -viith his conaent, credit is given to him personsllr 
in a transaction; 

- (b> When he enters into a written contract in the name of his 
principal, without believing, in eood faith, that he had authority to 
do so; or, 

(c) When Ms acts are wron^ul in their nature. 

One who assumes to act as an agent thereby warrants to all who 
deal with him in that capacity that he has the authority which he 



One who deals with an agent without knowing or having reason 
to believe that the agent acts as such in the transaction, may set 
off against any claim of the principal arising out of the same, all 
claima which he might have set off against the agent before notice 
of the agency. 

S. Unless required by or under the authority of law to employ 
the particular agent, a principal is responsible to third persons for 
the negligence of Ms agent in the transaction of the business of 
the agency, including wrongful acts committed by such agent in 
and as a part of the transaction of such business, and for his wilful 
omisNon to fulfill the obligations of the principal. 

A principal is responsible for no other wrongs committed by 
his a^ent than those mentioned in the last section, unless he has 
authorized or ratified them, even though they are committed while 
the agent ia engaged in his service. 

If exclusive credit is given to an agent by the person dealing 
with him, his principal is exonerated by payment or other satis- 
faction made by him to his agent in good faith, before receiving 
notice of the creditor's election to hold him responsible. 

9. An agency is terminated, as to every person having notice 
of it, by (a) The expiration of its term; (b) The extinction of its 
subject; (c) The death of the agent; (d) His renunciation of the 
agency; or, (e) The incapacity of the agency (agent) to act as 
such. 

Unless the power of an agent is coupled with an interest in the 
subject of the agency, it is terminated, as to every person having 
notice thereof, by (a) Its revocation by the principal; (b) His 
death; or, (c) His incapacity to contract. 

10. Unless specially forbidden by hts principal to do so, an 
agent can delegate his powers to another person in any of the 
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following CBses and in no othen: <s) Wh«n tiie aclfto be done in 
purely mechanical; (b) When it ia sncfa as the agent cannot bimaelf 
lawfully perform, and the anb-agent can; (c> When it ia the usage 
of the place to delegate such powera; or, (d) When such delegation 
is specially authorized by the principal. 

If an agent employs a sub-agent without authority, the fonner 
is a principal and the latter his agent, and the principal of the 
former has no connection with the latter. 

A sab-agent, lawfully appointed, represents the principal in lilce 
manner with the original agent, and the original agent is not 
responsible to third persons for the acta of the sub-agent. 

Agroameut for Sale: See Real Estate. 

Air, Law of: See Aviation. 

Alien*: See Real Estate; Citizens. 

Alteration of InstrumanU: See Negotiable Instrumenta, ^3204, 
3206; ContracU; Bill of Lading, 2128; Warehouse Receipts, 13. 

Any change in the terms of a written contract which varies its 
legal effect and operation (either as to the obligation or as evi- 
dence), when made by any party to the contract, is an alteration 
of it, unless all the other parties to the contract gave their ex- 
press or implied consent to the change. And the effect of such 
alteration is to change the altered instrument as a legal obligation 
even In the hands of a bona fide holder, and whether made with 
fraudulent intent or not. The alteration may consist in changing 
<1) its date, or (2) the time, or (3) place of payment, or (4) the 
amount of the principal, or (6) the interest to be paid; or (6) by 
adding some new provision; or (7) by substituting one provision 
for another; or (8) by obliterating, or (ft) subtracting some pro- 
vision in it. 

Alluvion: See Real Estate. 

Ancient LifhU: See Real Estate. 

Animali: See Deposit; Storage; Liens; Estrays; Findings; Dogs; 
Live Stoclc; Monopolies; Fence. 

The California laws are quite unlimited in their endeavor to pro- 
tect all Idnds of animals (except, of course, the "game laws," which 
are changed every Legislature, and which are too extensive and 
complicated for a work of this kind.) 

The following offenses against animals are crimes: Administer^ 
ing any poison, drug, medicine, or other noxious lubBtance— except 



:.vGooi^Ic 



for medicinal poiposes; to pUcs any sponge, wood or foreign sab- 
Btance, upon any animal with intent to affect hia speed, or endor- 
snce, or physical condition; to fail to keep any animal securely en- 
closed, and free from contact with other animals, when such animal 
ia affected with any contagious or infectious disease; to fail to 
cremate or bury the body of any animal which has died of any in- 
fectious disease, or to permit such body to be used for food for 
human beings, or food for domestic animals or fowl; to overdrive, 
overload, overwork, torture, torment, deprive of necessary susten- 
ance, drink or shelter, to cruelly beat, mutilate or kill any animal, 
or to subject it to needless suffering, or in any manner abuse it or 
fail to provide it proper food, drink or shelter, or protection from 
the weather, or to drive, ride or otherwise uae the animal when 
unfit for labor; to cause animals to fight, worry or injure each other 
for amusement or gain of human beings; to dock any horse; to 
omit to kill any animal which is unfit by reason of its physical 
condition for the purpose for which such animals are usually em- 
ployed; to use a bristle burr, burr tack, or other similar device. 

One who keeps a dog which he knows to be vicious, is responsible 
for any injuries which it commits — such aa killing another dog. 

And one who keeps a wild animal (such as a circus owner) Is 
responsible for damages caused by such animal. The owner must 
exercise the highest degree of care, and is an insurer against the 
acts of the animal. 

It is unlawful for any person, firm or corporation owning, or 
having possession of, any animal, to suffer or permit such animal to 
break into and enter upon any land owned by, or lawfully in the 
possession of any person, firm or corporation, other than the owner 
of such animal, in all cases where such land is planted to growing 
crops, vines, fruit trees or vegetables, and is at the time entirely 
enclosed by a substantial fence or other inclosure. 

The owner of, or person who is in the lawful possession of, any 
land trespassed upon, in violation of this act, is entitled to recover, 
by action in a court of competent jurisdiction,, from the owner of, 
or person in possession of, or person chargeable with the care of, 
the trespassing animal or animals, all actual damages sustained by 
reaaon of such trespass, together with costs of suit. 

For the purpose of allowing the plaintiff a better security for the 
payment of any judgment he may recover in actions brought under 
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APARTMENT 



the first two eectiona, all the provisions of the Code of Civil Pro- 
cedure of this state relating to attachment process shall apply to 
such actions, subject onl; to the following modifications, to-wit: 
Instead of filing the affidavit on attachment, the plaintiff is entitled 
to the issuance of a writ of attachment against the property of 
defendant, upon filing his complaint stating a canse of action under 
this act, verified according to the law concerning the verification 
of pleadings. 

No animal is exempt from attachment or execution, levy and 
sale, to satisfy a judgment that may be rendered against the owner 
of such animal for trespass committed by such animal. 

TRESPASS: If the owner of animals in the counties subject to 
the Fence laws does not confine them upon his own lands, he is 
guilty of no wrong, unless it should appear that through malice to 
injure his neighbor — or the overstocking of his pasture lands for 
the purpose of feeding his herds upon the pasture of his neighbor 
— he should unconsciously drive or herd them upon his neighbor's 
lands. In such case, the conrta would restrain him from so doing. 

TRESPASS OF: The rule of the common law (see Common 
Law) which required every man to keep his beasts within his own 
close, was in force in this State until 1860, when it was set aside 
by the legislature of that year. In 1868, and following years, 
special acts were passed applying to various counties, so that now 
in many counties the law is that an owner of land is not required 
to fence it against cattle belonging to another person, hut could 
maintain an action for damages against the owner of such cattle, 
permitting them to trespass upon such unenclosed land. This is 
the rule in the following counties: Santa Clara, Fresno, Tulare, 
Kern, Ventura, Santa Barbara, San Luis Obispo, Monterey, Los 
Angeles. It has not been changed by the 190? act, which made it 
unlawful for any person owning or in possession of an animal to 
suffer or permit such animal to break into or enter upon any lands 
of another person where such land is planted to growing crops, 
vines, fruit trees or vegetables, where such land is at the time en- 
closed by a substantial enclosure. 

But, under a former statute, it made no difference whether there 
was a fence or not, and It has been so decided. 

Anti-Tnut Law: See Honopolies. 

Apartmani Honsa: See Hotels; Liens. 
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Appraattca: See Cbildreo. 

Apprantica Lam: See Children. 

Appropriation: See Water Law. 

AppnrtatiuicM: See Real Estate. 

Aiuwori See Action. 

Appaah See Attachment; Action. 

If either eide is dissatisfied with the Judgment of the Court, or 
the Verdict of the Jury, he may appeal. (The proceedings for 
perfecting an appeal from the Superior Court are too complicated 
for a work of this kind, and impracticable for any one not an at- 
torney to attempt.) If the action was tried in the Justices' Court, 
a notice of appeal is filed, and a bond for costs deposited with the 
Clerk of the Court. (If it is wished to have a stay of execution, 
an additional bond in twice the amount of the Judgment must also 
be filed.) These bonds can be cash, or be signed by a surety com- 
pany, or two householdets, or two freeholders, each of whom 
Bwears that he is worth the amount of the bond. 

The appealing party most also pay the fees of the Superior 
Court, namely ^B, and cost of Justices' transcript, fl.SO. 

If the Judgment was by default, there is no appeal in the Jus- 
tices' Court. The only remedy is to make a motion to set it aside. 
This motion must be presented before the Justice and heard within 
ten days from the time the party has notice or knowledge of the 
judgment. 

When the case is again tried in the Superior Court, there Is no 
appeal from this decision. (See Courts.) 

Architaetai No person in this state is permitted to advertise, or 
to put out any sign, card or other device which might indicate to 
the public that he is an architect, unless he has received a cer- 
tificate to practice architecture in this state, from the State Board 
of Architecture; but this shall not prevent any person from making 
plans for his own building, nor furnishing plans or other data for 
buildings for other persons — provided he does not claim to be a 
certified architect. (See Liens.) 

An-asti: A private person may arrest another for a public 
offense committed or attempted in his presence; or, when the per- 
son arrested has committed a felony, though not in his presence; 
or, when a felony has in fact been committed, and he has reason- 
able cause to believe that the person arrested committed it. 
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If the offense be * felony, he may break open the door or win- 
dow of the faouK in which the person to be krrested is, or in which 
there is reasonsble grounds for believing him to be — after havine 
demanded admittance and explaining the purpose for which ad- 
mittance Is desired. 

Any person making an arrest may summon orally as many per- 
sons as he deems necessary to aid him in so doint;. 

A private person making an arrest must take the arrested per- 
son before a magistrate without unnecessary delay, or deliver him 
to a peace officer. 

He may take from the arrested person all offensive weapons 
which are about his person, and must deliver these to the magistrate 
before whom he is taken. 

When a peace officer makes an arrest, either with or without a 
warrant, it may be for any of the circumstances under which a 
private person may make an arrest, and also on a charge made 
upon a reasonable cause of the commission of a felony by the 
party arrested ; or at night, when there is reasonable cause to 
believe that be has committed a felony. 

If the offense charged is a felony, the arrest may be made at 
any time, day or night. If it is a misdemeanor, the arrest cannot 
be made at night, unless upon direction of the magistrate, en- 
dorsed upon the warrant — or unless the offense is committed in 
the presence of the arresting person. 

The person making the arrest must inform the arrested person of 
the intention to arrest him, of the cause of the arrest, and the 
authority in committing or attempting to commit, an offense, after 
information of the intention to make the arrest. 

When the arrest is being made by an officer under authority of 
a warrant, he may use all necessary force to effect the arrest. If 
the person arrested either flees or forcibly resists— or is pursued 
unmediately after its commission, or after an escapb. 

A peace officer may break doors and windows in the same man- 
ner and under the same circumstances as a private person. 

If he is acting under authority of a warrant, he must show it, 
if required. 

Every person who wilfully obstructs, resistsj delays any public 
offleer in the discharge or attempt to discharge any duty of his 
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office, is punishable by fine not exceeding 16000, and impriaon- 
ment in tfae count? Jail not exceeding five 7eBrs. 

Every male person, over the age of 18 years, must assist in 
taking or arresting: any person a^inat whom there may be issned 
any process, or in aiding and assisting in retaking any person irho 
may have escaped from confinement or arrest; and if he does not 
do so, he is snbject to fine and imprisonment, or both. 

Every person who attempts to rescue, or aids another in rescu- 
ing, any prisoner from any prison or from any officer or person 
having him in lawful custody; or who takes or attempts to take, or 
assist in the taking of any personal property from the custody of 
any officer or person having cha^e of the same under an; process 
of law; or who wilfully assists any paroled prisoner, or prisoner 
confined in any prison or jail— is punishable. 

Force may be used by the owner to retake property from the 
person who has obtained possession of it by force or fraud, and is 
overtaken while carrying it away. But only as much force as is 
necessary to retain it. If more is used, it may become battery. 

Any necessary force may be used to protect from wrongful in- 
jury the person or property of one's self, or of a wife, husband, 
child, parent or other relative, or member of one's family, or of a 
ward, servant, master or guest. 

Electors shall, in all cases, except treason, felony, or breach of 
the peace, be privileged from arrest on the day of election, during 
their attendance at such election, going to and returning therefrom. 

Arrast io Civil Actions: See Bankruptcy. The California Con- 
stitution provides that there shall be no imprisonment for debt, ex- 
cept in cases where debts were fraudulently contracted or where 
there is an attempt at fraudulent disposition of property with in- 
tent to delay creditor or deprive him of payment In. such cases 
the body of the debtor is allowed to be seized and confined. 

No person can be arrested in civil action except in an action for 
the recovery of money or damages arising upon contract, or after 
judgment, when the defendant is about to depart from the state 
with intent to defraud his creditors; in an action for fine or pen- 
alty, or for money or property, fraudulently misapplied, or con- 
verted to his own use, by a public officer, or an officer, broker, 
agent, or clerk, in the course of his employment aa such, or by any 
other person in a fiduciary capacity; or for misconduct or neglect 
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in office, or in ■ professional employment, or for a wilfnl vioU- 
tion of duty; in an action to recover posBesBion of personal prop- 
erty unjustly detained, when the property or any part of it has 
been concealed, removed or disposed of, to prevent its bein; found 
or taken by the sheriff or other officer; when the defendant has 
been guilty of fraud in contracting the debt or incurring the ob- 
ligation for which the action is brought; or in concealing or dis- 
posing of the property for talcing, detention, 
which the action is brought; when the defendant has ^ 
disposed of his property, or is about to do so, with intent to de- 
fraud his creditors. 

An order for the arrest of the defendant must be obtained from 
a Judge of the court in which the action was brought. 

The order may be made whenever it appears to the judge, by 
the affidavit of the plaintiff, or some other person, that a sufficient 
cause of action exists. 

Before making the order of arrest, the judge most require a 
bond from the plaintiff, with sureties in an amount to be fixed by 
the judge, which must be at least five hundred dollars, to the effect 
that the plaintiff will pay all costs which may be adjudged to the 
defendant, and all damages which he may sustain by reason of the 
arrest, if the same be wrongful or without sufficient cause, not 
exceeding the sum specified in the bond. 

Debtor may be discharged by giving bail, or at the request of 
creditors or upon application to Judge of the Superior Court, and 
proper oatfa. After discharge in the manner as in the last two 
cases, he cannot be arrested again for the same debt. If not dis- 
charged, the creditor must pay the debtor's board in the jail, each 
week in advance, or debtor will be discharged. 

No woman may be arrested in civil action, under any circum- 
stances. (See Execution.) 

ArioD! See Insurance. 

Arson is wilful and malicious burning of a building, with intent 



Any house, edifice, structure, vessel, or other erection, capable of 
affording shelter for human beings, or appurtenant to or connected 
with an erection so adapted, is a "building" within the meaning of 
this article. 
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An7 building vhich hu usually been occupied by any person 
lodging tb«rein at night is an "inhabited building" within the mean- 
ing of this article. 

The phrue "night time," as used here, means the period between 
sonset and sunrise. 

To constitute a burning, within the meaning of this article, it 
is not necessary that the building set on fire shall have been des- 
troyed. It is sufficient that fire is applied so as to take effect upon 
any part of the substance of the building. 

To constitute arson it is not necessary that a person other than 
the accused should have had ownership in the building set on fire. 
It is sufficient that at the time of the burning another person was 
rightfully in possession of, or was actually occupying, such build- 
ing, or any part of it. 

Arson is divided into two degrees. 

Maliciously burning in the night time, an inhabited building in 
which there is at the time some human being, is arson in the first 
degree. All other kinds of arson are of the second degree. 

Arson is punishable by imprisonment in the state prison, aa 
follows : 

1. Arson in the first degree, for not less than two yean. 

2. Arson in the second degree, for not less than one nor more 
than twenty-five years. 

Every person who wilfally bums or in any other manner injures 
or destroys any property which is at the time insured against loss 
or damage by fire, or by any other casualty, with intent to defraod 
or prejudice the insurer, whether the same be the property of or 
in possession of such person, or of any other, is punishable by im- 
prisonment in the state prison not less than one nor more than ten 
years. 

Artasian Wallit Is any artificial well, the waters of which will 
fiow continuously over the natural surface of the ground adjacent 
to it, at any season of the year, (See also Water Law.) 

Any artesian well which is not capped, equipped or furnished 
with such mechanical appliance as will readily and effectively ar- 
rest and prevent the flow of any water from such well, is hereby 
declared to be a public nuisance. The owner, tenant, or occupant 
of the land upon which such well is situated, who causes, permits, 
or suffers such public nuisance, or suffers or permits it to remain 
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or continue, is ^ilty of a miadcmeanor; and any person owning, 
poaaegsing or occQpjring any land upon wUcli is situated an ar^ 
tesian well, who causes, suffers, or permits the water to unneces* 
sarily flow from such well, or to go to waste, is guilty of a stis- 
detneanor. 

For the purposes of this act, an artesian well is defined to ba 
any artificial hole made in the ground through which water natur- 
ally flows from subterranean sources to the surface of the ground 
for any length of time. 

Waste is defined, for the purposes of this act, to be the causing, 
suffering, or permitting any water flowing from an artesian well. 
to run into any river, creek, or other natural water-course or chan- 
nel, or into any bay or pond (unless used thereafter for the bene- 
flcial purposes of irrigation of land or domestic use), or into any 
street, road or highway, or upon the land of any person, or upon 
the public lands of the United States or of the State of California, 
unless It be used thereon for the beneficial purposes of the irriga- 
tion thereof, or for domestic use, or the propagation of fiah. The 
use of any water flowing from an artesian well for the irrigation 
of land, whenever over ten per cent of the water received on such 
land for irrigation is allowed to escape therefrom, is also hereby 
declared to be waste within the meaning of this act. Each day's 
continuance of such waste shall constitute a new offense. 

Assault and Battaryi This IS really not one act, but two, tha 
assault being the attempt to commit a battery, and battery being 
an unpermitted application of force by one person to another's 
person. The amount of the force applied is not the question, but 
was it without permission. The term "person" includes not 
only his body and clothing, but also what he may be sitting or rid- 
ing upon, or what he may be carrying. In such cases, damages are 
presumed. The greater the assault, the greater the damage, un- 
doubtedly. But one should resist only so far as necessary to pro- 
tect himself from injury. If the resiatance is too great, it become! 
battery on his part Hypnotism, dragged candy, a loaded cigar, a 
concealed fire-cracker, or some concealment by which a person in- 
jures himself — each is a battery — but scuffling in play, boxing or 
hazing would not be. 

The right to use force, particularly as against the person of 
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ATTACHMENT 



another, miut be no mors than ia reasonably adequate and necea- 
laiT to the occasion. (See Arrest.) 

AM*a*mantt See Corporations. 

AMignmaat of Contract! of SaU of Roal Eatalot See Real Es- 
tate; Fraud. 

AaaiKBinaBt: See Landlord and Tenant; Transfers; Bankruptcy; 
Bulk Law. A thing in action, arising out of the violation of a 
right of property, or out of an obligation, may be transferred by 
the owner; except wrongs done to the person, the reputation, or 
the feelings of the injured party, and except contracts of a purely 
personal nature — such as promises of marriage. 

Every conveyance or assignment, in writing or otherwise, of any 
estate or interest in lands, or in goods, choses in action, or of any 
rent or profits issuing from them, and every charge upon land, 
goods, or things in action, or upon the rents or profits of it, made 
with the intent to hinder, delay, or defraud creditors or other 
persons of their lawful snits, damages, forfeitures, debts, or de- 
mands — and every bond or other evidence of debt given, suits 
commenced, decree of judgment suffered, with like intent, shall be 
void against the persons hindered, delayed or defrauded. 

Aaiic&oo: See Assignments; Negotiable Instruments. The one 
to whom an assignment ia made. 

Aaiignor: See Assignment; Negotiable Instruments. The one 
who makes the assignment. 

Awumad Namai See Name; Fictitious Name; Trade Name 
(under Trade Marks). 

Aaiumad Risk: Though this defense Is no longer good in this 
state, since the Workmen's Compensation Law was in force, yet 
there are many who desire to know its meaning. 

An employee is not required to use any degree of care or dili* 
gence to discover defects; he will be held to have assumed the risk 
only where he knew, and will be held to have known only when 
the defect was so obvious that he must have known or simply re- 
fused to open hia eyes and see; or when he was put upon inquiry 
by some discovery or suggestion of danger which was gross negli- 
gence for him to neglect. 

Attom^ at Lawi See Lawyers; Costa; BUI of Lading. 

Attachmant ; See Action ; Animals ; Limitationa ; Exemption ; 
Liens; Wages; Mortgages; Chattel Mortgages; Appeal; Bill of Lad- 
ing, 212ah, 2129e; Warehouse Receipts, 25, 42. 
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In an sction brought upon an express or implied contract and 
at any time before trial, the plaintiff may caoae any real or per- 
sonal property belongine to the defendant (or in which he claims 
an interest not exempt), to be attached, or taken into possession 
of the Sheriff or ConsUble. 

If judgment prayed for in the Jnsticei' Court is less than ten 
dollars, no attachment may be issued. 

Attachments may be issued for suits brought on bail bonds; for 
official bonds; for appeal bond; for commissions due; for assess- 
ments due a corporation; for labor on a boat; for any contract, 
if the amount is certain; on mortgage foreclosure, in the possibility 
that the property wilt not bring the amount of the mortgage, and 
that there may be a Deficiency Judgment (which see). 

But attachments cannot be levied for installments due; nor for 
Torts; nor for money won in gambling; for collision of vesseb; for 
debts not due; nor when the creditor has collateral security, or 
other security, which he has not used to satisfy the debt. 

GARNISHMENT: When a writ of attachment is served upon a 
person having in his possession or under his control, any credits 
or other personal property belonging to the defendant, or owing 
any debts to the debtor at the time of service upon such person of 
a copy of sucb writ — such service is called garnishment, and the 
person is said to be "gamisheed." He must hold all such property, 
grive a statement of it to the officer who serves the writ, and keep 
it safely until the outcome of the suit. 

GARNISHMENT OF MONEY IN THE HANDS OF LAW: 
Money in the hands of a constable, sheriff, clerk of the court or 
receiver, cannot be gamisheed, attached, or levied upon. 

GARNISHMENT OF MUNICIPAL OFFICERS' SALARIES: 
Salaries of State or County or City employees cannot be gamisheed 
before judgment rendered, and then only under special proceeding. 

GARNISHMENT OF WAGES: The wages, or earnings, of a 
debtor may be gamisheed at any time after filing a suit, but will 
be released when the ofllcer discovers that such wages are neces- 
sary for the support of the debtor's family, or those dependant upon 
him, in whole or in part, and have been earned witlnn 30 days 
next preceding the levy of the writ; if the bill was for necessaries, 
only one-half of aach wages will be released. 
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THIRD PARTY CLAIM: If the property levied 'jpon ia claimed 
by a third person as his property by a written claim, verified by 
his oath, or that of his agrent, setting out his right to the possession 
of it, and served upon the sheriff — the sheriff ia not bound to keep 
the property unless the creditor, on demand, indemnifies the sheriff 
against sach claim by an undertaking of at least two sureties in a 
sum equal to double the value of the property; and the sheriff is 
not liable for damages for the taking or keeping of such property 
unless such claim be filed. 

FEDERAL EMPLOYEES' SALARIES: As Justices of the Peace 
and the Judges of the Superior Courts have no Jurisdiction over 
the Federal Government, a writ issued by either of these officials 
cannot be enforced in the United States Courts, and consequently 
Federal Employees' salaries cannot be reached in thia manner. 

SALE OF ATTACHED PROPERTY: If the property ia perish- 
able (such as fruit, eggs, or the like), the attaching officer will 
sell it at once; if the property would depreciate in value during 
the time the case is pending, an order for its sale at once may be 
obtained from the Judge; in other cases, the property will be sold 
after a Judgment ia rendered in favor of the creditor, and the 
amount received will be applied to pay the judgment. 

Whenever the defendant hag appeared in the action, he may, 
upon reasonable notice to the plaintiff, apply to the court in which 
the action is pending, or to the Judge thereof, for an order to dis* 
charge the attachment, wholly or in part; and upon t^e execution 
of the undertaking an order may be made, releasing from the op- 
eration of the attachment any or all of the property attached; 
and all of the property so releaaed, and all of the proceeds of the 
sales thereof, must be delivered to the defendant, upon the justi- 
fication of the sureties on the undertaking, if required by the plain- 
tiff. Such Justification must take place within five days after no- 
tice of the filing of such undertaking. 

MEASURE OF DAMAGES FOR ATTACHMENT IMPROPERLY 
SUED OUT; U, at the time of the trial, a Judgment is rendered 
in favor of the defendant, he ia entitled to his costs, but he can- 
not recover anything more than thia amount from the plaintiff per- 
sonally, unless he can show that the attachment was issued wrong- 
folly, without probable cause, and with malice. In other words, 
that the plaintiff brought the action and had the attachment levied. 
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flotireljr from spite, and because the defendant owed him nothing 
at all. The defendant In such caae ifl entitled to exemplary dam- 
ages, that ia, to damafrea whicb are intended to be pnniihment to 
the plaintiff for brinsing such action. 

If the defendant wins the can, he may recover damages from 
the sureties, to such amount as he may have sustained. This is a 
very uncertain and unsatisfactory amount, and the Supreme Court 
has not made any positive rule; but the following, among others, 
are measuTes of recovery — legal interest upon money deposited in 
bank, for the time it was withheld from possession of defendant; 
goods, or corporation stock, which may have depreciated in value, 
then the amount of such depreciation, especially if he could have 
sold it in the meantime; if his business be closed up and a keeper 
placed in the store, he could not recover for loss of business, for 
expected proflts, or for injury to his financial reputation; he might 
be able to recover attorney's fees, bat only in caae he had actually 
paid them, and then only for the work in causing the attachment 
to be dissolved, and not for the trial of the ease. (See Attorneys' 
Fees.) 

If the attachment was levied upon real estate the defendant may 
not recover for any impairment of credit, for hie inability to se- 
cure a loan upon the land during the time the attachment is in 
force; but if the attachment was wrongful, he is entitled to the 
market value of the property during ita detention, but not its value 

There is, however, a very serious question as to whether or not 
the defendant can recover anything at all, becauae he always has 
the right and opportunity to file a bond with the sheriff in release 
of attachment, and thus have his property delivered to him, and 
save himself any losses. The courts aeem to be divided upon the 
right of a man to sit quietly by and see his property being taken 
and held by the sheriff, and not do anything to cause it to be released 
— and yet afterward complin of loss sustained because he was in- 
jured on account of his own quiescence. 

If the debtor reaidea out of the state, and an attachment is lev- 
ied upon property which he may own in this state, a judgment may 
he obtained against him through publication of summons and his 
non-appearance. His property may then be sold, and h« may never 
know of it, until too late to protest, appear or appeal. 



:.vGooi^Ic 



Great wron^ can be perpetrated by this writ, intentionally or 
otherwise. If the bondsmen are "men of straw" (not owning the 
property which they swear is theirs), or if they dbpoae of the prop- 
erty shortly after they ei^ the bond {as has been done many 
times), the party who looks to them for damages which he has 
suffered by reason of the levying of the writ — will obtain nothing. 

In the Justices' Court the bond is not less than fifty, nor more 
than two hundred dollars. The bondsmen agree that they will pay 
all damage which the defendant may sustain— not exceeding the 
amount of this bond, provided the defendant wins in the action. 
In the Superior Court the amount is not less than 9200, and may 
he any stun which the clerk thinks is proper — usually about one- 
half the amount of the prayer of the complaint. 

It frequently occurs that when personal property is attached it 
is found to be mortgaged. Oftentimes this mortgage is fraudulent, 
placed there for just such an occasion, though it is illegal to do so. 
Bat the attachment creditor, however, must pay off the mortgage 
in full, or else his attachment must be released. If he does so pay 
the mortgage, he succeeds to the rights of the holder, and the 
maker of the mortgage must pay him in the future. (See Third 
Party Claim.) 

If there is a mortgage upon real property, the same rule would 
hold, but usually the equity is sufficiently large, so there is this 
value upon which the attachment rests. Upon any sale under ex- 
ecution, of real property which was attached, the person buying 
takes it subject to the previous rights of the mortgage, and sub- 
ject to being foreclosed, unless he pays it off. 

On an appeal, if goods have been taken in possession of the 
sheriff or constable by a writ of attachment — another writ must be 
taken out, with another bond, or else the property will he released 
to the defendant, by the attaching officer. 

Anetian; See Transfers; Sales; Personal Property; Pledge; 
Agency. 

A sale by auction is a sale by public outcry to the highest bidder 
on the spot. 

It is complete when the auctioneer publicly announces, by the 
fall of his hammer, or in any other customary manner, that the 
thing is sold. 



:.vGooi^Ic 



ArCTIONEER 



Until mcb aoDoniiccment hu been made, anr bidder maj with- 
draw hia bid, if he do«s ao in a manner reaaonably aafBdent to 
brine it to tbe notice of the auctioneer. 

When a aale by auction ia made upon written or printed coodi- 
tiona, mcb eondidona cannot be modified by any oral declazation 
of the auctioneer, except ao far aa tbey arc for bia own benefiL 

If, at a tale by auction, the anctjoneer, having anthority to do 
io, pnblicly annooncea that the aale will be without reaerve, or 
makes any announcement equivalent to it, the bi^cat bidder in 
good f^th haa an abaolnte right to the completion of the aale to 
hhn; and, upon aocb a aale, bids by tbe seller, or any agent for 
him, are void. 

The employment, by the seller, of any person to bid at a sale 
by anctioB, without the knowledge of the buyer, and withont an 
intention on the part of such bidder to bny, and on the part of tbe 
seller to enforce his bid, ia a fraud upon tbe buyer, which entitlea 
him to rescind liis purchase. (See Rescission.) 

When property is sold by auction, an entiy made by the auc- 
tioneer, in his sale book, at the time of tbe sale, specifying the 
name of tbe person for whom he sella, tbe thing sold, the price, 
the terms of sale, and the name of the buyer, binds both the par- 
ties in the same manner aa if made by thenuelves. 

An anctioneer, in the absence of special authorization or usage to 
the contrary, has authority from the seller, only as follows: (1) To 
sell by public sale to the highest bidder; (2) To sell for cash only, 
except such articles aa are usually sold on credit at auction; (3) To 
warrant in like manner with other agents to sell; (4) To prescribe 
reasonable rules and terms of sale; (6) To deliver the thing sold. 
Upon payment of the price; (6) To collect the price; and, (7) To 
do whatever else is necessary, or proper and usual, in the ordinary 
course of business, for effecting these purposes. An anctioneer has 
authority from a bidder at the auction, as well as from the seller, 
to bind both by a memorandum of the contract, aa prescribed in tbe 
article on Sales. 

An«tion*wt See also Auctions; Agency. 

Any citizen of this state msy become an auctioneer for the 
county in which be resides, and is authorized to sell real and per- 
sonal property at public auction, on giving a bond for tlte faithful 
performance of his duties, and on the payment of the license. 
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In any city or town There there is no ancUoneer, the aherlff or ft 
constable of it is ex-officio auctioneer, and is permitted to sell any 
property, real or personal, at public auction; and for any delin- 
quency as such ex-offlcio auctioneer he is liable on Us official bond. 

Every auctioneer, in case of inability to attend an auction by 
reason of sickness, or the performance of any duty imposed upon 
him by law, or daring a temporary absence from the city or connty 
within which he is auctioneer, may employ a co-partner or clerk to 
hold such auction in his name and behalf, such employee to take 
and file with the clerk of the county an affidavit faithfully to per- 
form the duties of auctioneer. But any auctioneer may employ a 
crier at any sale, for whose acts he shall be responsible. 

No auctioneer is permitted to transfer his license to any other 
person for any part of the time for which his license is issued; nor 
is any auctioneer permitted to use the license for the purpose of 
transacting an auction hustness in more than one store or speci- 
fied place of business. 

AntomobiU Law. See Agent; Hsster and Servant; Sales; Title; 
Highways; Liens; Employer and Employee. 

The 1919 automobUe law is 41 pages long, taking up too much 
space to be copied in a work of this kind. California has an auto to 
each seven persons of its population, and the laws pertaining to the 
operation of motor vehicles are well known — or, if not, the Motor 
Vehicle Department at Sacramento will send a copy to any one ask- 
ing for it. There are some general rules, however, aside from the 
special law. 

Every owner or manager of an automobile garage, or any agent or 
employee of such owner or manager, or any other person, having the 
care, custody or possession of any automobile, who takes, hires, runs, 
drives or uses such automobile, or who takes or removes from it any 
part of it, without the owner's consent, is punishable by a fine not 
exceeding one thousand dollars, or by imprisonment in the county 
jail not exceeding one year, or by both such fine and imprisonment 

Any person who throws or deposits any glass bottle, glass, nails, 
tacks, hoops, wire, cans or any other substance likely to injure any 
person, animal or vehicle upon any public highway in the State of 
California shall be guilty of misdemeanor. 

Under the new Motor Vehicle Law, a valid title to automobiles 
eannot be given from one penon to another in a sale unless a trans- 
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ATutioBi As 7et there ib no developed law upon this anbject — 
a subject which tnTOIves every pbue of the laws, both statewide 
and international. The earliest case in America was reported in 
New York, in which a balloon was descending near the KTonnd, and 
its occupant called upon people to help him. The balloon dragged 
through a planted ground, and the people running after it tram- 
pled down the crops. The owner of the garden was awarded dam- 
ages against the balloonist for the loss of his crops, whether made 
by the people or by the balloon. This wonld undoubtedly be the law 
today, when property or persons were injured by the act of the 
aviator or hi> machine — ^whether balloon or flying machine. 

But the problem of what rights the owner of land has to prevent 
any one from flying in the air over his land, or to prevent him from 
so doing by injunction — ^will not be settled for many years, prob- 
ably, aa it is entirely a new fleld of law. It would seem that the 
old rule which said that the owner of the soil also controlled the 
earth beneath and the air above, must now be superseded by the 
additional words "provided that such control be limited to the ex- 
clusion only of that which may be dangerous to him or his prop- 
erty." That is, he could not prevent— or collect damages from — a 
machine which merely flew over his land, but which did no harm, 
if the height was a reasonable one in which to fly. But if the ma- 
chine flew too near the ground, frightening horses by its noise, an- 
noying people or damaging his fields in landing — he would be en- 
titled to damages as in a recent French case. 

If an aviator dropped tools, or parts of the machinery, or bags of 
sand, etc., he would be liable in damages if person or property 
was injured. 

Of course, if an aeroplane flew over the free sea, no one could 
ask for damage for such trespass — and, in such case, the opera- 
tion of the plane would probably be governed by the laws of Ship- 
ping. If one flew over boundaries of countries, it would come 
under the branch of international law, especially if it were being 
used for smuggling, or bringing persons from one nation into an- 
other wrongfully. (See Shipping; Water Law; Agency; Uaster 
and Servant; Employer and Employee.) 

BBKfacai See Carriers; Hotels; Liens. 
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A conunon csni«r of peraons, nnleu hia vehicle !■ fitted for the 
reception of penons excladTely, muBt receive and cany ■ reason- 
able amount of baggage for each paaBenger without charge, except 
for an exceu of ireifht over one hnndred pounds to a passenger; 
if Boch carrier ia a proprietor of a stage line, he need not receive 
and carry for each passenger by such stage line, without charge, 
more than sixty ponnds of baggage. 

Lnggage may consist of whatever the passenger takes with him 
for his personal use and convenience, according to the habits or 
wants of the particular class to which he belongs, either with refer- 
ence to the important necessities or to the ultimate purposes of his 
Jonmey. Lugg^e within the meaning of this section shall include 
the samples, case, wares, appliances and catalogs of commercial 
tnvelers or their employers, used by them for the purpose of trans- 
acting their business and carried with them solely for that purpose, 
when securely packed and locked in substantial trunks or sample 
eases of convenient shape and weight for handling. No crate, 
cover or other protection shall be required for any bicycle carried 
as luggage, but no passenger shall be entitled to carry as luggage 
more thsn one bicycle. 

The liability of a carrier for luggage received by him with a 
passenger is the same as that of a common carrier of property. 

A common carrier must deliver every passenger's luggage, 
whether within prescribed weight or not, immediately upon the 
arrival of the passenger at his destination; and, unless the vehicle 
would be overcrowded or overloaded thereby, must carry it on the 
same vehicle by which he carries the passengers to whom it be- 
longs. Except that where luggage is transported by rail, it must 
be checked and carried in a regular baggage car; and whenever 
passengers neglect or refuse to have their luggage so checked and 
transported, it is carried at their risk. 

Bail! 

All persons shall be bailable by sufficient sureties, unless for 
capital offenses when the proof is evident or the presumption gresL 
Excessive bail shall not be required, nor excessive fines imposed; 
nor shall cruel or unusual punishments be inflicted. Witnesses 
shall not be unreasonably detained, nor confined in any room where 
criminals are actually imprisoned. (See Arrest.) 

Bailmenti Sea Deposit of Personal Proper^. 
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BbIw: 3«e Hmy Baler; Weiebts. 

Bank ChMlu: See Checka. 

Bankari See Liens; Negotiable InBtmmetita; Banking Law; 
Checka. 

Baakiaf Law is contained in about 60 pages of the Code. It ii 
highly technical and used almost vholly for the gnidenee of the 
banking institationa, under the direction of the Bank Commia- 
■ioner. These phases of this law which seem to apply to every day 
businesB will be found under their respecttve headings, such as 
checks, forgeries, etc. 

Bankruptcy! 

While this law is not strictly a California law, bat la a federal law, 
yet it ia used to the same extent as if it belonged exclusively to tUa 
State. 

This article was specially written for tliis work by Pieraon Hall, 
Esq., of the Los Angeles Bar. Mr. Hall has appeared in over 500 bank- 
ruptcy cases during the past three years, in the Los Angeles Dis- 
trict 

Each of the following steps is essential to the proper administnt- 
tion and successful termination of the proceedings: 

1(1) Filing of the petition. 
(2) Adjudicating upon the petition. 
(3) Administration of the estate. 
(4) Discharge of the bankrupt. 

Voluntary petitions may be filed in the district in which the appli- 
cant has resided for the greater part of tfie~Mx months immediately 
preceding the filing. He may reside in any district for three months 
pUd one day, and may then file his petition in that distnct, regard- 
less oT'where his creditors are located. Bat his residence must be 
bona fide. He cannot accumaUte debts, and then move to another 
district long enough to give him the right to file a petition, for the 
purpose of beating bis creditors, but intending to return to his real 
home. 

Involuntary ^^tituuis mast be .iil^ in the ^s^Eict where the 
bajkr upT're sitles. 

Acta of bankruptcy by a person are (1) conveying, transferring, 
concealing, or removing, or permitting to be concealed or removed, 
any part of his property with intent to hinder, delay or defraud hia 
creditors, or any of them; or <2) while insolvent, having transferred 
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Miy portion of bis property to one or more of his creditors with in- 
tent to prefer rach creditors over his other crediton; (k mortKBg* 
of either resl or personal property is considered to be such a trans- 
fer) ; or, (3), having suffered or permitted, while insolvent, any 
creditor to obtain preference through legal proceedings, and not hav- 
ing vacated or discharged such preference at least five days before 
a sale or final disposition of any property affected by sach prefer- 
ence; or (4) made a general assignment for the benefit of his credi- 
tors; or, being insolvent, applied for a receiver or trustee for Us 
property; or because of insolvency a receiver or trustee has been put 
in charge of his property under the laws of a State, of a TerrltoTy, 
or of the United States; or (6) admitted in writing bis ability to 
pay his debts and bis willingness to be adjudged a bankrupt on that 
ground. 

INSOLVENT: Whenever the Uilfltjalne of a person's prop erty 
(exclusive of any property wbicb he may Kave conveyed, transferred, 
concealed, or removed, or permitted to be concealed, or removed, 
with intent to defraud, hinder or delay his creditors) , at a ^ir va^ya- 
tion, shall not be suffisient in amount to £ay bis debts— % is said 
to be ii^splvent. "^ " 

VOLUNTARY BANKRUPTS: Any person or corporation (except 
a municipal, railroad, insurance or banking corporation), may file a 
VOLUNTARY petition. 

SCHEDULES: With every petition in bankruptcy there must be 
filed a set of schedules in triplicate, showing the amount and kind of 
property of the petitioner, the location of it, its money value in de- 
tail, a list of his creditors (showing their residence, if known that 
fact to he stated), the amounts due each of them, the consideration 
for them, the security held hy them, if any, and a. claim for Bucb 
exemptions as he may be entitled to, all properly signed and sworn 
to before an officer authorized to take oaths. These_jch^nle8 may 
1 j^jj jj gfjpfg or omissions are made in them. 



In voluntary bankruptcy petit^tsa the bsnlcru^^ must j renare 
these aeBedules; hut in involunEary proceedings, they are prepared 
b^the credhprs, ' " '""' ' 

VOLTHTTaRY bankruptcy of a CORPORATION: A resolu- 
tion by the Board of Directors must be regularly passed aathoTising 
the filing the petition in bankruptcy, an d p <? i9,pv attac hed to the 
petition or filed with the papers in the case. The petition ancTscfied- 
nl^ must be signed by one of the ofTieers of the corporation <na- 
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IUII7 the president, secretkiy or tnaBorcr) , bat it ia better that ther 
be signed by both the president and the secretary. 

But the bankruptcy of a corporation does not release its off icen, 
directors, or stockholdera, as sncfa, from any liability under tbe laws 
of a State or Territory of the United States. 

A PARTNERSHIP: Dnrins the continoadon of the partnership 
bnaineaa, or after its dissolntion and before the final settlement of 
it, may be adjudged a bankrupt, and may file a voluntary petition. 

The Bchedoles should show the partnership liabilities and debts, 
and the assets. A ^artaer ship i s tre ateJLM jt distinct pers on, separate 
from each of the partners. Thr >l■l^^l[mpt^T nf a psTtn^nrhip does not 
eany with it the bankruptcy of_ gfifh partner. The assets are sold 
and applied upon the payment of the debts; after paying these, the 
remaining assets (if any) are returned to the individual partners, 
or applied on the personal debts of each partner (if he u In bank- 
rupt«y) . 

In making out the sc hedu les of a par^erahlp, only the debt s of the 
partnarship are Jfated^^wCne in making out tbe scfieSules'orthe indi- 
Tidual, the debts of|botli the indivij^ul and the ^o jjubifichip'^re 
listed (because each member of~£he partnership is liable for the 
whole debts of the firm, unless it is a limited partnership). 

^hen a p artneg hip fil^ a volunt ary petition, it must be joined in 
byWi the nart.ners. otSfiTwise it then becomes an i nTolunta ry* peti- 
tlonTand subject to contest by those partners who have not joined 
in it, as wETTas the creditors. ~ 

Partners sometimes distribate the assets of a partnership among 
themselves, and then file a petition, listing the partnership debts 
alone, thinking to become abiolved of all debts, partnership and per- 
sonal. This accomplishes nothing. Each member of the partnership 
is liable for all its debts, even though the partnership should be dis- 
charged from these same debts. 

HUSBAND AND WIFEjtre treate d as a p artn ership. To obtain 
their discharge, separate proceedings must_^e_fian3ad_on, except 
that each should deHtJjlie and Ij^t the i^mc d el^ ^ and the cjjBunnnity 
propaTtr in their schedijjes — as well ^a_ the separate prop erty of 
either. 

INVOLUNTARY BANKRUPTS: Any natural person (except a 
wage earner or a person engaged chiefly in farming or the tillage of 
the soil), any unincorporated company, and any moneyed business 
or commercial corporation (except a municipal, railroad, insurance 
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or bftntdng corporation) , owing debta to the amount of (1000.00 or 
over, may be adjadged an involuntary bankrupt 

Three or more ccfi^ton who have iiroyahle claims against any 
person w^h amount in the al lega ta not to eiiceed the value of 
securities heT3 by such creditors of $600.00 or over; or if_tU of the 
creditors of the debtor are jggs than twelve in number, then one of 
aocE'creditora w hose cla im eo ualH ||)Q6 .0D may file. "*™ 

la computing sncli necessary number of creditors, those shall not 
he counted who <1) were e mploye d by him at the tj qie of filing the 
petition or (2) who are rclatgtf fiy co nsangui nity or affinity within 
the third degree and have not Joined in the involuntary' petition. 

Such a petition must be filed within four months after the com* 
mission of an act of bankruptcy, such as (1) the date of the record- 
ing or registering of the transfer or assignment (when the act con- 
■ista in having made a transfer of any of his property with intent 
to hinder, delay, or defraud his creditors, or for the purpose of giv- 
ing a preference), or (2) a general assignment for the benefit of 



his creditors, if Jjj.]aw mii-h '•"^yrdirp- or r egisterin g is jsojiired or 
the date w' 



paoiiitted, or (3) i f it is not, then from the oate when the Jienafi- 
ciary takes notosious, e^uiysive, or continuous possession of the 
property (unless the petitioning creditors have receive'd actual notice 
of such transfer or assignment.) 

When filed again st a par tnership (the same ai against a person 
or a corporation )"7 ^ere is this difference — any member of the part- 
neghgjiay come .in'~ana contest the bankruptcy on the _gro un'3 " "that 
the partne rship isj^o^^aalicentj^ because any one of its members '3P 
even^aflof them, as individuals, may be able to pay all the partner- 
ship iehU; each member being liable for all the debta of the firm. 
Some courts have decided that a partnership cannot be adjudged an 
involuntary bankrupt unless each of its members is insolvent. On e 
nartrniM- jnnv fjlg ap involuntary petition against ti*?" p a ^Ti^rHhip, 
»Tijr"nTP nthgj' pfTtnerg "*" any "•^'"'if^''' "iti* "imp in f>ii1 fj"^""** 
BQiinsFit. Bach case with its different aet of facts should be taken 
up with one skilled in Bankruptcy practice. 

THE ADJUDICATION: In ^oju ntary cases the a^ji^ jiqa tion la 
ordinarily made as a matter of .£2Jtf8^ upon the proper show ing in 
the JfititiJQtl Sltfi iinhflduIaH" 

On an adjudication of bankruptcy upon an involuntary petition, 
the bankrupt luwt pr epar e and^ file the s chedules; in_£Aae_&f bis 
failurerEhe Cvaxt-hMtLWWer to direct a creditor or other person to 
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prepare and file the echediilee for the banknipt: If the bankrupt is 
•bsent or cRDtiot be found the ereditora must file siich schedule witt^ 
igjisftj^^ sftex.Uie adjndication. 

The invoTuntary petition miut be served npon the alle^d bank- 
rupt by a United States Marshal, or a person speciallj appointed for 
that purpose, and the alleged bankrupt is given 15 da ys (unless the 
Judge grants him further time) in which to answer. 

A trial then takes place (as in any other action at law) at which 
tbe person is either adjudicated to be a bankrupt, or the petition is 
dismissed. 

RECEIVERS: 

Whenever such a petition is_ filed, and an ap p l icati on is 
made for a receiver, the~peiiJjA«er or applicant slia^l file Jii tbe saj nB 
court a~S onJ with at least two good and su^icient sureties who 
sfi ali resid e within the Jurisdiction ol said court/Tb be Itp prov^ d by 
the court ^r_a judg«~bf \i, tn~!iiich~~aum as tEe court sh%1] direct, con- 
ditioned for_ the payment, iiLcase such petition. is dismissed, to tbe 
alleged baoinnipt, his o^Jier personal representatives, b fall costs , ex- 
peneeg, and dmiuEes occa^ne^by (uch seizure, takmg an<! daten- 
tion. of the property. ' ' 

If such petition he dismissed by the Court or withdrawn by the 
petitioner, the allsEftd-lHUikrupt is allowedall costs, counsel fees, 
esfessea, and damages occasione^.J>y. such.''saizure, tajcin^^^^ de- 
tention of such property. These amounts are decided by the Court, 
anTaTe'To^e^ia by the persons signing the bond. 

ORDER OF REFERENCE: After the adjudication u made, an 
order called the Orj^r nf Hp-fppmrp is ente red, directing the bank- 
rupt to appear before a Referee in Bankruptcy, and afterwards all 
of the proceedings in tbe case are ^j^j\ hrfri'T **"* °"*"~~" exfifiufc. 
Uiose reaqjred by the bankrugtcjLJifiLto be taken before the Judy e: 
11"ll ftT flnnlirrr'"" *" rlTiir*'"T"' oJ' 'or the approval of a c ompog i- 
tion, or for an injjwefeion to stay proceeding of a Court or officer 
of the United States or of a State. T he Judge may refer any issue 
to-^tha. Ref ere e . 

DUTIES OF BANKRUPTS: The bankrupt shaU (1) attend the 
first meeting of his creditors, if directed by tbe Court or a Judge of 
it to do so; (2) comply with all lawful orders of the Court; (3) ex- 
amine the eorrectnesB of all proofs of claims flied against his estate; 
(i) execute and deliver such papers as shall be ordered by the 
Court; (6) execute to bis trustee transfers of all his property in 
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fonign countries; (6) immediate!; inform his trustee of any attempt, 
by his creditors or other persons, to evade the proTiaiona of this 
Act, coming to his knowledge; (7) in case of any person having to 
his knowledge proved a false claim against his estate, disclose that 
fact immediately to his trustee; (8) prepare, make oath to, and fll« 
in court within ten days the schedules before described, unless 
further time is granted, after the adjudication, if an involuntary 
bankrupt, and with the petition if a voluntary bankrupt, a schedule 
of his property, showing the amount and kind of property, the loca- 
tion of it, its money value in detail, and a list of hia creditors, show- 
ing their residences, if known, if unknown, that fact to be stated, 
the amounts due each of them, the consideration of it, the security 
held by them, if any, and a claim for snch exemptions as he may be 
entitled to, all in triplicate; and (9) when present at the first meet- 
ing of his creditors, and at such other times as the court shall order, 
submit to an examination concerning the conducting of his business, 
the cause of his bankruptcy, his dealings with his creditors and other 
persons, the amount, kind, and whereabouts of his property, and, in 
addition, all matters which may affect the administration and set- 
tlement of his estate. He must answer all these questions, except 
those which might tend to incriminate him, but none of the testi- 
mony shall be offered in evidence against him in any criminal pro- 
ceeding. 

But he shall not be required to attend a meeting of his creditors, 
or at or for an examination at a place more than one hundred and 
fifty miles distant from his home or principal place of business, or 
to examine claims except when presented to him, unless ordered by 
the Court, or a Judge of it, for cause shown. He shall be paid hia 
actual expenses from the estate, when examined or required to at- 
tend at any place other than the city, town, or village of hia resi- 

DEATH OE INSANITY OF BANKRUPTS: The death or in- 
aanity of a bankrupt shall not suspend the proceedings, but they shall 
be conducted and concluded in the same manner, so far as possible, 
as though he had not died or become insane, ^ncase of death, the 
iiiiliiw niti iiTiililrsB shilljiji entitl_ed^ *<'..?y JjgfetS^^^VcriaiidJillow- 
ance fixed by the laws of the'State of the bankrupt' a resi dence. 

PR0TECfi6N""AND DETENlTOIT OF BANK&tlPTB: A bank- 
rupt is exempt from arrest upon civil process except in the follow- 
ing cases: (1) When iaiued from a Court of Bankruptcy for con- 
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tampt or diaobedEeiice of Its Uwfol orden; <Z) when iasned from ■ 
SUte Court lutTinff juriadiction, and Krred within aueh State, Tipon 
a debt or claiia from which his diactaarKe in banlcraptcy would not 
b« a release, and In such case be shall b« exempt from such arrest 
when In attendance upon a court of bankruptcy or engaged in the 
performance of a duty imposed b; this Act. 

At any time after the filing of a petition by or against a per- 
son (and before the expiration of one month after the qoalifieation 
of the trustee), upon iitis?"'^*'"? proof bj_.the affidavits g£_at 
least t)EO.£erBong_that a bantewt ia^*bout to leave the district In 
which he resides (or has his principal place of business) to avoid 
examination, and that his departure will defeat the proceedings 
tti bankruptcy, the Judge may issue a wl^nt to 1he marshal, 
difecHng him _to bri nK Bueh trenCTupt foTtEwilh before the Court 
for ^szuninatfon! HTpon "Eearing the evidence of the parties it 
appears to the Court that the charges are true and that it 1b neeea- 
Bary, he shall order the marshal to keep the bankrupt in custody 
Hgt _ exceed ing ten days, but not to imprison him, until he snanoe 
examined and released or give bail conditioned for his appear- 
ance for examination, from time to time, not exceeding in all ten 
days, as required by the Court, and for his obedience to all lawful 
orders made in reference to it. 

EXAMINATION OP BANKRUPT'S WIPE AND OTHER WIT- 
NESSES: Upon application of any officers, bankrupt, or credi- 
tor, a Court of Bankruptcy may, by order, require any desig- 
nated person, including the bankrupt and his wife, to appear in 
court or before a referee or the Jndge of any State Court, to be 
examined concerning the acts, conduct, or property of a bankrupt 
whose estate is in process of administration; Provided, that the 
wife may be examined only touching business transacted by her 
or to which she is a party, and to determine the fact whether she 
has transacted or been a party to any business of the bankrupt. 

CONTEMPTS BEFORE REFEREES: A person shaU not, in 
proceedings before a referee, (1) disobey or resist any lawful 
order, process, or writ; (2) misbehave during a hearing or so near 
the place of it as to obstruct it; (3) neglect to produce any per- 
tinent document, after having been ordered to do so; or {4) re- 
fuse to appear after having been subpoenaed, or, upon appearing, 
refuse to take the oath as a witness, or, after taking the oath, 
refuse to oe examined according to law. But no person shall be 
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required to attend as a vitneu before a referee at a place_ostlide 
of the State of his residence, and more than ondundred milea 
lrem""aue1i pl&CB ol'reeidence, and onlyTH "CHWKiaTawf ul mileage 
and^ee for one'day's attendance shall be fint paid or tendered 

The referee ahall certify the facts to the judge, if any penon 
shall do any of the things forbidden. The Judge shall therenpon, 
in a summary manner, hear the evidence as to the acts complained 
of, and, if it is such as to warrant him in so doing, punish such 
person in the same manner and to the same extent as for a con- 
tempt committed before the Court of Bankruptcy, or commit such 
person upon the same conditions as if the doing of the forbidden 
act had occurred with reference to the process of, or in the pres- 
ence of, the Court 

OFFENSES: (a) A person shall be punished by imprisonment 
for a period not to exceed five years, upon conviction of the of- 
fense of having knowingly and fraudulently appropriated to his 
own use, embezzled, spent, or unlawfully transferred any property 
or secreted or destroyed any document belonging to a bankrupt 
estate which came into his charge as trustee. 

ADMINISTRATION OF ESTATE: In (reneral the administra- 
tion of the estate consists of the sale of all of the property of the 
bankrupt, and the distribution of its proceeds to the creditors. 

Before the referee calls the first meeting of creditors, it Is the 
duty of the bankrupt to deposit with the referee the money that / 
it will necessarily cost the referee to advertise the meeting, mail / 
notices to creditors, and other general expenses. (About fH to/ 
»16.) ' 

The rules of the District Court for the different districts fix the 
amount collectable by the referee for calling the first meeting, as 
well as all amounts collectable by the referee for expenses. 

MEETINGS OF CREDITORS: All meetings of creditors are 
held at the office of the referee. 

After the first, other meetings of creditors may be held at any 
time upon call of the Court or referee. If one-fourth, or more, 
in number of the creditors who have filed and proven their claims 
make such a request in writing, a meeting must be called. 

CALLING FIRST MEETING OF CREDITORS: After the mak^ 
isg of the order of reference, the referee should call a first meet- 
ing of tbe creditors of the bankrupt, at the coon^ seat of the 
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eoonty in which the bankrupt has had hig principal place of buai- 
Dus, or has reaidsd; or if that place ii manifeatl7 inconTenient, 
then at such place as is moat convenient to all the parties. 

NOTICES TO CREDITORS: (a) Creditors shaU have at least 
ten daja^n oticB b y mail, to their respective addresses as the; ap- 
pear in the list of creditors of the bankrupt, or as afterwards filed 
with the papers in th« case by the creditors, unless the; waive 
Dotica in writing, of (1) all examinations of the bankrupt; (2) all 
hearings upon applications for the confirmation of compositions or 
the discharge of bankrupts; <3) all meetings of creditors; (4) all 
proposed sales of property; <6) the declaration and time of pay- 
ment of dividends; (6) the filing of the final accounts of the 
trustee, and the time when and the place where they will be ex- 
amined and passed upon; (7) the proposed compromise of any 
controversy, and (8) the proposed dismissal of the proceedings. 

NOTICE TO CREDITORS OF FIRST MEETING: Notice to 
creditors of the first meeting shall be published at least once and 
may b« published such number of additional times as the Court 
may direct; the last publication shall be at least one week before 
tile date fixed for the meeting. Other notices may be published 
•■ the Court shall direct 

OBJECT OF FIRST MEETING OF CREDITORS: The object 
of the first meeting of creditors is to select a tmatae, examine the 
bankrupt, and other witnesses respecting the acts, conduct and 
property of the bankrupt, file claims against the estate, and to 
take such other steps as may be pertinent and necessary for the 
promotion of the best interests of the estate and affairs of the 
bankrupt 

CREDITORS RIGHTS AND DUTIES: Before creditors can 
participate in any meeting of creditors and have a right to object 
to any proceeding, it is necessary for them to file their claims. 
Before they can vote upon the selection or a trustee, or other mat- 
ter, their claims must be allowed by the referee or Court. The 
prudent thing to do is to file the creditors' claim at once (unless 
perhaps, there are no assets in the estate, and the fiUng would be 
a needless and useless expense). 

Proof of claims consist of a statement under oath, in writing, 
signed by a creditor, describing the claim, its consideration, whe- 
ther any, and, if so, what securities are held for it; whether any, 
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and, if BO, what pmymento have been made on it; that the STun 
claimed is justly owin? from the bankrapt to the creditor. A fonn 
ia preacribed by the Supreme Court of the United States to be used 
in fillioK out claima. While proving a claim ia apparently a simple 
matter, it should be attended to with great care, as it may be dis- 
allowed by technical objectiono. 

TO PROVE CLAIMS: f^IffJiTifi nannat ha proTsd againat a hank- 
mpt estate af ter one year from the adju dication ; or if they are 
liquidated by litigation and the" final jndEment on them is ren- 
dered within thirty days before or after the expiration of such 
time, then within sixty days after the rendition of such judgmenL 
But the right of infants and insane persons without guardians, 
without notice of the proceedings, may continue six months longer. 

CLAIMS POUNDED ON NOTE OR OTHER WRITTEN IN- 
STRUMENT: Whenever a claim is founded upon an instrument in 
writing, such instrument, unless lost or destroyed, must be filed 
with the proof of claim. If it is lost or destroyed, a statement of 
■uch fact and of the circumstaucee of such Iobs or destruction 
must be filed under oath with the claim. After the claim is al- 
lowed or disallowed, such instrument may he withdrawn by pei- 
missiou of the Court, upon leaving a copy. 

TIME WHEN ALLOWED: Claims which have been duly proved 
shall be allowed, upon receipt by or upon presentation to the 
Court, unless objection to their allowance shall be made by par- 
ties in interest, or their consideration be continued. 

OBJECTIONS TO CLAIMS: A properly prepared claim estab- 
lishes a prima facie ease for the person filing the claim, and the 
burden of disproving it rests upon fj^c r'"''"'1obJecting to the 



Jlowance of the claim. 

Objections are heard and determined as soon as the convenience 
of the Court and the best interests of the estates and the claimants 
permiL Upon filing ohjections, it is the duty of the referee to set 
tt down for hearing, notify the claimimt and objector of the date, 
and proceed to hear the issue and allow or disallow the claims. 
Tl(e refersfi may Jimiinig » claim on his own m otion, on the 
.,g[oun3~^at it does not show Xa?to sufficient: on_ita face to con- 
■titute_a_v»lid claim, "~" — - - 

Claims which havebeen_aUowed umj be reconsidered for cause 
and reaPow od P flrejected in whole or in part (according to the 
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equities of the case), before the estate has been cloaed, but not 
after. 

VOTEKS AT CREDITORS' MEETINGS: Creditors shaU pass 
npon matters snbmittad to them at their meetings bf a majority 
Tote in number and amount of claims of all creditors whose 
claims have been allowed and are present, except as herein noted. 

VOTING POWER OF SECURED CREDITORS: CUims of se- 
cored creditors and those who have priority mmy be allowed, to 
enable such creditors to participate in the proceedings at credi- 
tors' meetings held before the determination of the value of their 
securities or priorities, but shall be allowed for such sums only as 
may to the Courts seem, to be owing, over and above the value of 
their securities or priorities. 

Creditors holding claims which are secured or have priority are 
not, in. respect to such claims, entitled to vote at creditors' meet- 
ings; nor are such claims counted in computing either the number 
of creditors or the amount of their claims, unless the amounts of 
such claims exceed the values of such securities or priorities, and 
then only for such excess. 

Upon application to the Court, unliquidated claims may be 
liquidated in such manner as it shall direct, and may afterward be 
proved and allowed. 

DEBTS WHICH HAVE PRIORITY: The debts to have priority, 
and to be paid in full out of bankrupt estates, and their order of 
payment, are (1) the actual and necessary cost of preserving the 
estate before filing the petition; (2) the filing fees paid by cred- 
itors in involuntary cases and the reasonable expenses of recovery, 
where property of the bankrupt, transferred or concealed by him 
either before or after the filing of the petition, shall have been re- 
covered for the benefit of his estate by the efforts and at the 
expense of one or more creditors; (3) the cost of administration, 
including the fees and mileage payable to witnesses as now or 
hereafter provided by the laws of the United States, and one rea- 
sonable attorney's fee, for the professional services actually ren- 
dered, irrespective of the number of attorneys employed, to the 
petitioning creditors in involuntary cases, to the bankrupt in in- 
voluntary cases wliile performing the duties herein prescribed, and 
to the bankrupt in voluntary cases, as the Court may allow; (4) 
wages due workmen, clerks or servants which have been earned 
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irlthin three montlu before the date of the commencement of pro- 
MedingB, not to exceed three hundred dollars to each claimant; 
and {5) debts owing to any person who hy the taws of the States 
vr the United States is entitled to priority. 

LIENS: Unless claims would not have been valid liens as 
against the claims of the creditors of the bankrupt, they are not 
liens against his estate. 

A lien created by or obtained in or pursuant to any suit or 
proceeding at law or in equity (including an attachment or a judg- 
ment by confession), which was begun against a person within four 
months before the filing of a petition in bankruptcy by or against 
such person, shall be dissolved by the adjudication, if (1) it ap- 
pears that said lien was obtained and permitted while the defend- 
ant was insolvent, and that its existence and enforcement will work 
a preference, or (2) the party or parties to be benefited by it had 
reasonable cause to believe the defendant was insolvent and in 
eontennplation of bankruptcy, or (3) that such lien was sought and 
permitted in fraud of the provisions of the Bankruptcy Act, or (4) if 
the dissolution of such lien would act against the best interests of 
the estate of such person and same should not be dissolved, but 
tbe trustee shall be substituted to the rights of the holder of such 
Hen and empowered to perfect and enforce those rights. 

A set-off or counterclaim should not be allowed in favor of any 
debtor of the bankrupt which (1) is not provable against the es- 
tate; or <2) was purchased by or transferred to him after the fil- 
ing of the petition, or within four months before such filing, with 
a view to such use and with knowledge or notice that such bank- 
mpt was insolvent, or had committed an act of bankruptcy. 

The decisions are that the mere act of filing a petition in bank- 
ruptcy is notice to all the world of the fact, and automatically 
raleases attachments and liens obtained through legal proceedings. 

ATTACHMENTS AND KXEMPTIONS LEVIED WITHIN FOUR 
MONTHS: All levies, judgments, attachments, or other liens ob- 
tained through legal proceedings against a person who is insol- 
vent, at any time within four months before the filing of a peti- 
tion in bankruptcy against him, are null and void in case he is 
adjudged a bankrupt, and the property affected by the levy, 
judgment, attachihent, or other lien, is to be wholly discharged and 
released from them, and passes to the trustee as a part of the 
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estate, onlese the Coort, on da« notice, eluUI order that the right 
nnder each levy, jadgment, attachment, or other lien shall be pre- 
serred for the benefit of the estate. The court may order such 
conveyance as shall be necessary to carry these provisionB into 
effect These provisions are not effective if they have the effect 
to destroy or impair the title obtained by each levy, judgment, 
attachment, or other lien, of a bona fide purchaser, for value, 
who shall have acquired it vithoot notice or reasonable cause for 
inquiry. 

PREFERENCES: It very frequently happens and It is a very 
natural thing, that a person who is in a failing condition, or who 
is in contemplation of bankruptcy, desires to protect certain of his 
creditors by paying them in full, and transfers to thetn a portion 
of his property, either directly, or by giving a mortgage or by 
procuring or permitting a judgment and execution to be entered 
and issued against him. This constitutes what is known as a pre- 
ference; (1) if done within four months before bankruptcy, and 
(2) if the person receiving the property or to be benefited by the 
transfer Is enabled to obtain a greater percentage of his debt than 
ether creditors of the same class, and (3) If the person receiving 
the property or to be benefitted by the transfer has reasonable 
cause to believe that the bankrupt was insolvent — the transaction 
can be set aside by the trustee, and the property recovered for the 
benefit of the estate. 

If a creditor has been preferred, and afterwards in good faith 
gives the debtor further credit (without security of any kind) for 
property, which becomes a part of the debtor's estates, — the 
amount of such new credit remaining unpaid at the time of the 
adjudication may be set off against the amount which would 
otherwise be recoverable from him. 

FRAUDULENT TRANSFERS: All eonveyancea, transfers, aa- 
ugnments, or encumbrances of his property, or any part of them, 
made or given by a person adjudged a bankrupt, and within four 
months before the filing of the petition, with the intent and pur- 
pose on his part to hinder, delay, or defraud his creditors, or any 
of them, are null and void as against the creditors of such debtor 
(except as to purchasers in good faith and for a present fair con- 
irideration). All property of the debtor thus conveyed, trans- 
ferred, assigned, or encumbered (if he is adjudged a bankrupt. 
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ftnd it iB not exempt from execution and liability for debta by tb« 
law of the State in which be residea), remaina a part of the assets 
and estate, and passes to hia trustee, wboae duty it is to recover 
and reclaim the same by legral proceedings or otherwise for the 
benefit of the creditors. All conveyances, transfers or encum- 
brances of his property made by a debtor at any time within four 
months before the filing of the petition against him, and while 
insolvent (which are held null and void as against the creditors of 
such debtor by the laws of the State, Territory, or District, in 
which such property is situate), are deemed null and void under 
the Bankruptcy Act. Such property passes to the trustee and 
may be by him reclaimed and recovered for the benefit of the 
creditors of the bankrupt. 

The claims of creditors who have received preferences, or to 
whom conveyances, transfers, assignments, or incnmbrances. In 
fraud of creditors, have been made or given, should not be allowed 
unless such creditors first surrender such preferences, conveyances, 
transfers, assignment, or incumbrances. 

A TRUSTEE is selected by vote of the creditors at their first 
meeting, by a majority vote in number and amount. If they fail 
to do so, the referee shall appoint a trustee. Where th^ banlCFupt 
Kas un imnin ut rnmiv lalut., twwUeie Uie proceedings involve large 
soms, it is customary for creditora to combine their voting rights, 
so that they may secure a trustee who is favorable to them. The 
power of a trustee is so extensive, that it is considered a great 
advantage to have one whose interests are favorable to those of 
a certain group of creditors. 

BONDS OF TRUSTEES: Before trustees enter upon the per- 
formance of tiieir official duties (and within ten days after tiieir 
appoinlxnent, or within such further time, not to exceed five days, 
as the court may permit), they mast qualify by entering into bond 
to the United States, with such sureties as shall be approved by 
the Courts, conditioned for the faithful performance of their offi- 
cial duties. 

As soon as he enters upon his duties, the trustee shall prepare a 
complete inventory of all the property of the bankrupt that comea 
into his possession. The trustee shall make report to the Court 
(within twenty days after receiving the notice of his appointment) 
of the articles set off to the bankrupt by him, with the estimated 
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Tftloe of each ulicle. Any creditor may take exceptions to tbe 
detenninatioa of the tmst«e within twent; iIktb after filing this 

DUTIES OP TRUSTEES: Trtuteea are required to, (1) ac- 
count for and pay over to the estates under their control all in- 
terest and money received by them upon, or from property of such 
estates; (2) collect and reduce to money the property of the es- 
tates <under the direction of the Court), and close up the estate 
as soon as is compatible with the best interests of the parties in 
interest; (S) deposit all money received by them in one of the 
banks specially desi^ated to accept bankrupt funds; (4) dis- 
burse money only by check or draft on auch depository; (6) furn- 
ish such information concerning the estates of which they are 
trustees and their administrations as may be requested by parties 
in interest; (6) keep regular accounts, showing all amounts receiv- 
ed and from what sources and all amounts expended and on what 
accounts; (7) lay before the final meeting of the creditors de- 
tailed statements of the administration of the estates; (8) make 
final reports and file final accounts with the Courts fifteen days 
before the day fixed for the final meeting of the creditors; (9) 
pay dividends within ten days after they are declared by the ref- 
erees; (10) report to the Courts, in writing, the condition of the 
estates and the amounts of money on hand, and such other details 
as may be required by the courts, within the first month after 
their appointment and every two months afterward, unless other- 
wise ordered by the Courts; (11) set apart the bankrupt's exemp- 
tions and report the items and estimated value of them to the 
Court as soon as practicable after appointment. 

TITLE TO PROPERTY: (a) The trustee upon his appoint- 
ment and qualification, is vested by operation of law with the 
title of the bankrupt, as of the date he was adjudged a bankrupt 
(except as to exempt property), in all (1) documents relating to 
his property; (2) interests in patents, patent rights, copyrights 
and trade-marks; (3) powers which he might have exercised for 
his own benefit, but not those which he might have exercised for 
some other person; (4) property transferred by ium in fraud of 
his creditors; (6) property which before the filing of the petition 
he could by any means have transferred, or which might have been 
levied upon and sold under judicial process against him; and (6) 
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right! of action ariiing upon contracta or from the unlawful tak- 
ing or detention of, or injnir to, hia property. 

The title to property of a bankrupt estate which haa been sold, 
as described, shall be conveyed to the puTchaser by the trostee. 

In general it is the daty of the trustee to take charge of, and 
conduct the administration of the estate under the supervision of 
the referee; He must see that the property is Inventoried and 
appraised, and insured; He must conduct all sales and pay all 
dividends and be responsible for all of the money of the estate. 

SALES: He should realize as much as possible from the sale 
of property of bankrupt estates and consequently nearly all sales 
are made to the highest bidder, either at public autcion, or pri- 
vately, by the trustee. The practice in Los Angeles County at thia 
time of writing is substantialty as follows: 

The trustee is granted specific authority to sell, by the referee, 
after a meeting of creditors. In the notice calling their first meet- 
ing of creditors, notice Is given by the referee that he will con- 
sider an application of the trustee to be appointed to sell the 
property of the estate. This application is usually made in written 
form at the first meeting of creditors and granted by a written 
order, authorizing the trustee to sell the property at private sale 
or public auction. If the authorization is given to sell at private 
sale, the sale is subject to the confirmation of the referee; and on 
the day of confirmation higher bids may be made; the highest one 
is approved by the referee and the sale confirmed, and the trus- 
tee directed to deliver the property or a transfer of it. A ce rti- 
fled cojjy^ of the order of the ''"W^iC iff nniiallY Itlftltfifl ng"" as be- 
ing the heet ~eW*eiiCTr-(jf anSranrfer of title. 

SALE AT AUCTION: When the sale. ia.. had at public auction, 
it is usually not __8ubj£ct- to th e ~c o ni irm ati on of the referee if each 
article is soTd for seventy-five per cent of its appraised value. 

SALE OF MORTGAGED PROPEBTY: Where either real estate 
or personal property is subject to a mortgage or lien of any kind, 
the referee may order it sold free and clear of liens, if it appears 
that there is a reasonable equity in the property, or if by the sale 
there can be any benefit realized for the estate. 

Upon the sale free and clear of liens the amount of the mort- 
gage or lien is paid by the trustee out of the proceeds of the sale. 
A sale of property in the bankruptcy court free and clear of liens 
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is the qoickut way for a Uenholder to get hla mone; and is the 
best title in the worid, because it eliminates any time for rigbta 
of redemption to ran, and is in effect a decision by the United 
States District Court that the title is vested in the porehaser. 

SALE SUBJECT TO LIENS: A sale of property sabject to 
liens is quite frequoRtly resorted to, especially where there ia only 
a small equity in the property. The holder of the lien purchuea 
the title of the bankrupt Baring expense of foreclosure and time 
allowed for redemption. 

TRANSFERS VOIDABLE BY TRUSTEE: The trustee can aet 
aride any transfer by the bankrupt of hi* property which any 
creditor of such bankrupt might have avoided, and may recover the 
property so transferred, or its value, from the person to whom it 
was transferred, unless he was a bona fide holder for value before 
the date of the adjudication. Such property may be recovered or 
its value collected from whoever may have received it, except a 
bona fide holder for value. 

EIGHT OF TRUSTEE TO ENFORCE LIEN: Whenever a 
creditor ia prevented from enforcing his rights as against a lien 
created, or attempted to be created, by his debtor (who after- 
wards becomes a bankrupt), the trustee shall be substituted to 
and may enforce such rights of such creditor for the benefit of the 

ACCOUNTS AND PAPERS OF TRUSTEES: The accounts and 
papers of trustees shall be open to the inspection and examination 
of officers, creditors and all parties in interest. 

Within thirty days after the adjudication, the trustee shall fUe 
a certified copy of the decree of adjudication in the office where 
conveyances of real estate are recorded, in every county where 
the bankrupt owns real estate not exempt from execution, and pay 
the fee for such filing, and he shall receive a compensation of 
fifty cents for each copy so filed. The filing fee and this ref- 
eree's fee shall be paid out of the estate of the bankrupt as a part 
of costs. 

DEATH OR REMOVAL OP TRUSTEES: The death or removal 
of a trustee shall not abate any suit or proceeding which he is 
prosecuting or defending at the time of his death or removal, but 
may be proceeded with or defended by his joint trustee or suc- 
cessor, in the same manner as though it had been commenced or 
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was being defended bf Htich joint tmatee alone or br such snc- 

GOMPROMISE: With the approval of the Court, the trustee 
■nay compromise any eontroveray arising in the administration of 
the estate upon such terms as he may deem for the best interests 
of the estate. 

EXPENSES OF ADMINISTRATING ESTATES: The actual 
and necessary expenses incurred by officers in ttie administration 
of estates shall be reported in detail under oath, and examined and 
appiored or disapproved by the referee. If approved, they shall be 
paid or allowed out of the estates in which they were incurred. 

DECLARATION AND PAYMENT OP DIVIDENDS: Dividenda 
of an equal per cent are declared and paid on all allowed claims, 
except such as have priority or are secured. 

The first dividend should be declared within thirty days after 
the adjudication, if the money of the estate in excess of the 
amount necessary to pay the debts which have priority and such 
claims as have not been allowed (but probably will be), equals 
Ave per cent or more of such allowed claims. Dividends, after 
the first, may be declared upon like terms as the first, and as 
often as the amount equals ten per cent or more, and upon closing 
the estate. Dividends may be declared oftener and in smaller pro- 
portions if the judge shall so order. The first dividend shall not 
include more than fifty per cent of the money of the estate, in 
excess of the amount necessary to pay the debts which have priority 
and such claims as probably will be allowed. 

The final dividend shall not be declared within three months 
after the first dividend is declared. 

The rights of creditors who have received dividends or in whose 
favor final dividends have been declared, are not affected by the 
proof and allowance of claims after the date of such payment, or 
declarations of dividends; but the creditors proving and securing 
the allowance of such claims are entitled to receive dividends 
equal in amount to those already received by the other creditors, 
before any further dividends are paid. 

Whenever a claim shall have been reconsidered and rejected 
(in whole or in part), upon which a dividend has been paid, — ^the 
trustee may recover from the creditor the amount of the dividend 
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received upon the claim if rejected in whole, or the proiMTtional 
part of it, if rejected only in part. 

RECORDS OF REFEREE; When the cmae ia concluded, the 
book or books containing the record of the proceedinga is certified 
by him, and transmitted to the Court of Bankruptcy, together with 
anch papers as are on file, and there remain as a part of the rec- 
ords of the Court. 

INSPECTION OF REFEREE'S RECORDS: It is the duty of 
referee to furnish information concerning any estate in process of 
administration before him aa may 1>e requested by the parties in 
interest, and to allow an inspection or examination of any papen 
or documents in hia cliarge as referee. 

DISCHARGE: At any time after one month after the adjudica- 
tion in bankruptcy, the bankrupt may be discharged, if he has 
complied with all orders of the court in the meantime. His ap- 
plication must be made within twelve months (which can be ex- 
tended by the judge for six months more, upon petition and affi- 
davits showing good cause for such extension). If application ia 
made later than this, the court has lost its jurisdiction, and no 
discharge can be made. The creditors then have the right to pro- 
ceed to collect in the State courts, as if no bankruptcy had oc- 
carred, if the statute of limitations has not run against their 
claims. The statute of limitations is not suspended duQits-bank- 

Tbe hearing of this petition for dischi^ge will be in a reason- 
able time, upon notice to all concerned. 

The discharge will be granted, unless the t>ankrupt has (1) com- 
mitted an offense punishable by imprisonment; (2 destroyed, re- 
moved or failed to keep books of account or records from which 
his financial condition can be found — all with the intent to con- 
ceal his financial condition; (3) obtained money or property upon 
a materially false statement in writing; (4) transferred, removed, 
destroyed, or concealed, or permitted to be removed, concealed, or 
destroyed, any of his property, within four months immediately 
preceding the filing of the petition, and with the intent to hinder, 
delay or defraud his creditors; (5) been granted a discharge in 
voluntary bankruptcy within six years; (6) refused to obey any 
lawful order or answer any material question approved by the 
court, doling the proceedings. 
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DiMbarsre does not absolve a bankrupt from th« payment of tha 
following debts: <1) Taxes — United States, State, conntjr, muni- 
cipal or diatrict; (2) liabilities for obtaining money by false pre- 
tense or false representationa, or liabilities for wilful and malicious 
injuries to the person or property of another; (4) those debts 
which have not been schednled, unless the creditor had notice or 
actual knowledge of the proceedings; (6) debts which were created 
by the bankrupt's fraud, embezzlement, misappropriation, or de- 
falcation while acting as an officer, or in any fiduciary capacity. 

Discharge of a bankrupt does not release one who ia a co- 
debtor wWt IiWr lif'whT ll"^' guarantor, or a surety for such 
bankrapt.-' ~— — 

BEVOKATION OF DISCHARGE: The discharge will be set 
aside, if it is made to appear (upon trial) that the discharge was 
granted through the fraud of the bankrupt, and that the knowl- 
edge of the fraud has come to the attention of the creditors since 
the granting of the discharge, and that the actual facta would not 
warrant the discharge. 

BaHery: See Assault and Battery. 

Bicyclei See Carrier; Baggage. 

Every person having a husband or wife living, who marries any 
other person, except in the caaea specified in the next section, is 
guilty of bigamy. 

The last section does not extend: (1) To any person by reason 
of any former marriage, whose husband or wife by such marriage 
has been absent for five successive years, without being known to 
such person within that time to be living; nor, (2) To any person 
by reason of any former marriage which has been pronounced void, 
annulled, or dissolved by the judgment of a competent court. 

Bigamy is punishable by a fine not exceeding five thousand dol- 
lars and by imprisonment in the state prison not exceeding ten 
years. 

Every person who knowingly and wilfully marries the husband 
or wife of another, in any case in which such husband or vrife 
would be punishable under the provisions of this chapter, is pun- 
ishable by fine of not less than five thousand dollars, or by im- 
prisonment in the state prison not exceeding ten years. 

Bilb and Notes: See Negotiable Instruments. 
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Bin of EzckMicai See Ne^tUble Iiutnmieiita, 13162, 8199, 
8107, S210, 3211, 32G6. 

Bill of Ladinc Act (Uniform): Fused by 1919 LegiBUture, in 
order to nuke th« bill of lading laws simiUr in form to those now 
in ose In moat of tiie States. (See Negotiable Instmments; Wax9- 
housemen.) 

2126. Bills of lading issued by any common carrier shall be 
governed by this article. 

2126a. Every bill must embody within its written or printed 
t«rma^(a) The date of its issue; <b) The name of the person 
from whom the goods have been received; (c) The place where the 
goods have been received; (d) The place to which the goods are 
to be transported; (e) A statement whether the goods received will 
be delivered to a specified person, or to the order of a specified 
person; (f) A description of the goods or of the packages con- 
taining them, which may, however, be in sach general terms as are 
referred in to section 2128; and, (g) The signature of the carrier. 

A negotiable bill shall have the words "order of" printed on it 
immediately before the name of the person upon whose order the 
goods received are deliverable. 

A carrier shall he liable to any person injured by it for the 
damage caused by the omission from a negotiable bill of any of the 
provisions required in this section. 

2126b. A carrier may insert in a bill, issued by him, any other 
terms and conditions, provided that soch terms and conditona shall 
not — (a) Be contrary to law or public policy, or (b) In any wise 
impair his obligation to exercise at least that degree of care in the 
transportation and safe-keeping of the goods entrusted to him 
which a reasonably careful man would exercise in regard to sim- 
ilar goods of his own. 

2126c. A bill in nhich it is stated that the goods are consigned 
or destined to a specified person, is a non-negotiable or straight bilL 

2126d. A bill in which it is stated that the goods are consigned 
or destined to the order of any person named in such bill, is a 
n^otiable or order bill. 

Any provision in such a bill that it is non-negotiable shall not 
affect its negotiability within the meaning of this article. 

2126e. Negotiable bilb issaed in this state for the transportation 
of goods to any place in the United States or the continent of 
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North America, except Alaslui, shall not be iuued in parts or seta. 

If so issued, the camcT issuinsf them ah&ll be liable for failore 
to deliver the eooda described in them to any one who purchases 
a part for value in good faith, even though the purchase be after 
the delivery of the goods by the carrier to a holder of one of the 
other parts. 

2126f. When more than one negotiable bill is issued in this 
state for the same goods to be transported to any place in the 
United States on the continent of North America, except Alaska, 
the word "duplicate" or some other word or words indicating that 
the document is not an original bill shall be placed plainly upon 
tile face of every such bill, except the one first issued. A carrier 
shall be liable for the damage caused by his failure so to do to any 
one who has purchased the bill for value in good faith as an orig* 
inal, even though the purchase be after the delivery of the goods 
by the canier to the holder of the original bill. 

2126g. A non-negotiable bill shall have placed plainly upon its 
face by the carrier issuing it "non-negotiable" or "not negotiable." 

This section shall not apply, however, to memoranda or acknowl- 
edgments of an informal character. 

2126h. The insertion in a negotiable bill of the name of a person 
to be notified of the arrival of the goods shall not limit the ne- 
goUability of the bill, or constitute notice to a purchaser of it of 
any rights or equities of such person in the goods. 

21281. Except as otherwise provided in this article where a 
consignor receives a bill and makes no objection to its terms or 
conditions at the time he receives it, neither the consignor nor any 
person who accepts delivery of the gooda, nor any person who seeks 
to enforce any provision of the bill, shall be allowed to deny that 
he is hound by such terms and conditions, so far as they are not 
contrary to law or public policy. 

2127. A carrier, in the absence of some lawful excuse, is bound 
to deliver goods upon a demand made either by the consignee 
named in the bill for the goods, or if the bill is negotiable, by the 
holder of it, if such demand is accompanied by — (a) An offer In 
good faith to satisfy the carrier's lawful lien upon the goods; (b) 
An offer in good faith to surrender, properly indorsed, the bill which 
was issued for the goods if the bill is negotiable; and, (c) A readi- 
ness and willingness to sign, when the goods are delivered, an 
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acknowledgment that Uiey hsve been delivered, if nich signator* 
is re^aeited by the carrier. 

In case the carrier refuses or fails to daUver t&s goods in com- 
pliance with a demand by the consignee or holder so accompanied, 
the burden shall be upon the carrier to establish the existence of 
a lawful excuse for such refusal or failure. 

2127a. A carrier is justified, subject to the provisions of the 
three following sections, in delivering goods to one who is — (a) A 
person lawfully entitled to the possession of the goods, or (b) The 
consignee named in a non-negotiable bill for the goods, or (c) A 
person in possession of a negotiable bill for the goods by the terma 
of which the goods are deliverable to his order, or which has been 
indorsed to him or in blank by the consignee or by the mediate 
or immediate indorsee of the consignee. 

2127b. Where a carrier delivers goods to one who is not law- 
fully entitled to the possession of them, the carrier shall be liable 
to anyone having a right of property or possession in the goods if 
he delivered the goods otherwise than as aathorized by Bubdivisioni 
(b) and (c> of the preceding section; and, though be delivered 
the goods as authorised by either of said enbdivisons, be shall be so 
liable if prior to such delivery he-^<a) Had been requested, by or 
on behalf of a person having a right of property or possession in 
the goods, not to make such delivery, or (b) Had information at 
the time of the delivery that it was to a person not lawfully en- 
titled to the possession of the goods. A reqaest or information to 
be effective within the meaning of this section must be given to an 
officer or agent of the carrier, the actual or apparent scope of 
whose duties includes action upon such a request or information, 
and must be g^ven in time to enable the officer or agent to whom 
it is given, acting with reasonable diligence, to stop delivery of 
the goods. 

2127c. Except as provided in section 2128k, and except when 
compelled by legal process, if a carrier delivers goods for which a 
negotiable bill had been issued, the negotiation of which would 
transfer the right to the possession of the goods, and fails to take 
up and cancel the bill, sucb carrier shall be liable for failure to 
deliver the goods to anyone who for value and in good faith pur- 
chases such bill, whether such purchaser acquired title to the bill 
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before or after the deliTery of the gooda by the carrier, and not- 
withstanding delivery was made to the person entitled to it. 

2127d. Except as provided in section 2128k, and except wh«n 
compelled by legal process, if a carrier delivers part of the goods 
for which a negotiable bill had been issued and fails either — (a) 
To take up and cancel the bill, or (b) To place plainly upon it a 
■tatement that a portion of the goods had been delivered, with a 
description, which may be in general terms, either of the goods 
or packages that have been so delivered or of the goods or pack- 
ages which still remain in the carrier's possession, he shall be 
liable for failure to deliver all the goods specified in tlie bill, to 
any one who for value and in good faith purchases it, whether 
such purchaser acquired title to it before or after the delivery of 
any portion of the goods by the carrier, and notwithstanding such 
delivery was made to the person entitled to it. 

2128. Any alteration, addition or erasure in a bill after its 
issue without authority from the carrier issuing the same either in 
writing or noted on the bill shall be void, whatever be the nature 
and purpose of the change, and the bill shall be enforceable ac- 
cording to its original tenor. 

2128a. Where a negotiable bill has been lost or destroyed, a 
court of competent jurisdiction may order the delivery of the 
goods upon satisfactory proof of such loss or destruction and upon 
the giving of a bond with sufficient surety to be approved by the 
court to protect the carrier or any person injured by such delivery 
from any liability or loss, incurred by reason of the original bill 
remaining outstanding. The court may also in its discretion order 
the payment of the carrier's reasonable coats and counsel fees. 
The delivery of the goods under an order of the court as pro- 
vided in this section, shall not relieve the carrier from liability to 
a person to whom the negotiable bill has been or shall be negoti- 
ated for value without notice of the proceedings or of the delivery 
of the goods. 

2128b. A bill upon the face of which ttie word "duplicate" or 
some other word or words indicating that the document ii not an 
original bill is placed plainly shall impose upon the carrier issuing 
the same the liability of one who represents and warrants that 
such bill Is an accurate copy of an original bill properly isaued, 
bTit no other liability. 
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2128c. No title to roods or right to their poaseaHon, userted 
b? a carrier for his own benefit, shall excnae him from liability for 
refusing to deliver the goods, according to the terms of a bill is- 
saed for them, unless such title or right is derived directly or in- 
directly from a transfer made by tiie consignor or consignee after 
the shipment, or from the carrier's lien. 

2128d. If more than one person claims the title or possession 
of the goods, the carrier may require all known claimants to inter- 
plead, either as a defense to an action brought against him for 
non-delivery of the goods, or as an original suit, whichever is 
appropriate. 

2128e. If someone other than the consignee or person in pos- 
session of the bill, has a claim to the title or possession of the 
goods, and the carrier has information of such claim, the carrier 
shall be excused from liability for refusing to deliver the goods 
either to the consignee or person in possesion of the bill, or to the 
adverse claimant, until the carrier has had a reasonable time to 
ascertain the validity of the adverse claim or to bring legal pro- 
ceedings to compel all claimants to interplead. 

2128f. Except as provided in the two preceding sections and 
in section 2127a, no right or title of a third person, unless en- 
forced by legal process, shall be a defense to an action brought by 
the consignee of a non-negotiable bill or by the holder of a negoU- 
able bill against the carrier for failure to deliver the goods on 
demand. 

2128g. If a bill of lading has been issued by a carrier or on 
his behalf by an agent or employee the scope of whose actual or 
apparent authority includes the issuing of bills of lading, the car- 
rier shall be liable to — (a) The consignee named in a non-negoti- 
able bill, or (b) The holder of a negotiable bill, who has given 
value in good faith relying upon the description therein of the 
goods, for damages caused by the non-receipt by the carrier or a 
connecting carrier of all or part of the goods or their failure to 
correspond with the description thereof in the bill at the time of 
its issue. If, however, the goods are described in a bill merely by 
a statement of marks or labels upon them or upon packages con- 
taining them, or by a statement that the goods are said to be 
goods of a certain kind or quantity or in a certain condition, or it 
is stated in the bill that packages are said to contain goods of • 
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certain kind or quftntit;, or In a certain condition, or that the con- 
tents or condition of the packages are unknown, or words of like 
purport are contained in the bill, snch statements, if troe, shall not 
make liable the carrier isBning the bill, although the eoods are not 
of the Mnd or quantity or in the condition which the marks or 
labels upon them indicate, or of the kind or quantity or in the con- 
dition they were said to be by the consignor. AH carriers must 
issne to shippers of carload freight from agency stations a cleaa 
bill of lading at the request of the shipper and in such cases shall 
discontinue the practice of noting on bill of lading "Shipper's load 
and count." Upon request of shipper of carload freight from a 
non-agency station, the carrier shall send a man to check the load- 
ing and shall issue a clean hill of lading, the expense, except trans- 
portation of man to and from point of loading to perform service 
of checking, to be borne by the shipper. 

2128b. If goods are delivered to a carrier by the owner or by 
a person whose act in conveying the title to tbem to a parcbaser 
for value in good faith would bind the owner and negotiable bill 
is issued for them, they cannot thereafter, while in the possession 
of the carrier, be attached by garnishment or otherwise, or be 
levied upon under an execution, unless the bill be Arst snrrendered 
to the carrier or its negotiation enjoined. The carrier shall in no 
such case be compelled to deliver the actual possession of the 
goods until the bill is surrendered to him or impounded by the 
conrt, 

21281. A creditor whose debtor is the owner of a negotiable 
bill shall be entitled to such aid from courts of appropriate juris- 
diction by injunction and otherwise in attaching such bill, or in 
satisfying the claim by means of it as is allowed at law or in equity 
in regard to property which cannot readily be attached or levied 
upon by ordinary legal process. 

2128J. If a negotiable bill is issued the carrier shall have no 
lien on the goods therein mentioned, except for charges on those 
goods for freight, storage, demurrage and terminal charges, and 
expenses necessary for the preservation of the goods or incident 
to their transportation subsequent to the date of the bill, unless the 
bill expressly enumerates other charges for which a lien is claimed. 
In such case there shall also be a lien for the charges enumerated 
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■o far u th«7 are allowad by taw and the contract between the 
Goniifnor and the carrier. 

2128k. After goods have been lawfnllr eold to satisfy a car- 
rier's lien, or because they have not been claimed, or becaiue they 
are perishable or hazardoiu, the carrier shall not thereafter be 
liable for failnre to deliver the gooda to the eonsienee or owner of 
the eoodi, or to a holder of the bill griven for the goods when they 
are shipped, even if snch a bill be negotiable. 

2129. A negotiable bill may be negotiated by delivery where, 
by the terms of the bill, the carrier undertakes to deliver the goods 
to the order of a specified person, and such person or a snbsequent 
indorsee of the bill has indorsed it in blank. 

2129a. A negotiable bill may be negotiated by the indorsement 
of the person to whose order the goods are deliverable by the tenor 
of the bill. Snch indorsement may be in blank or to a specified 
person. If indorsed to a specified person, it may be negotiated 
again by the indorsement of snch person in blank or to another 
^ecified person. Subsequent negotiation may be made in like 
manner. 

2129b. A bill may be transferred by the holder by delivery, 
accompanied with an agreement, express or implied, to transfer the 
title to the bill or to the goods represented by it. 

A non-negotiable bill cannot be negotiated, and the indorsement 
of such a bill gives the transferee no additional right. 

2129c. A negotiable bill may be negotiated by any person in 
possession of it (however such possession may have been acquired) 
if, by the terms of the bill, the carrier undertakes to deliver the 
goods to the order of such person, or if at the time of negotiation 
the bill is in form that it may be negotiated by delivery. 

2129d. A person to whom a negotiable bill has been duly ne- 
gotiated requires by it — (a) Such title to the goods as the person 
negotiating the bill to bim bad or bad ability to convey to a pur- 
chaser in good faith for value, and also such title to the goods 
as the consignee and consignor had or bad power to convey to a 
purchaser in good faith for value, and (b) The direct obligation of 
the carrier to hold possession of the goods for him according to 
the terms of the bill ai fully as if the carrier had contracted di- 
rectly with him. 
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2129e. A person to whom « bill has been tnuiafeired bat not 
negotiated acquires by it as a^inst the transferor, the title to the 
goods, snbject to the terms of any agreement vith the tranaferor. 
If the bill Is non-negotiable, such person also acquires the right to 
notify the carrier of the transfer to him of such bill, and thereby 
to become the direct obligee of whatever obligmtions the carrier 
owed to the transferor of the bill immediately before the noti- 
fication. 

Before the notification of the carrier by the transferor or trans- 
feree of a non-negotiable bill, the title of the transferee to the 
goods and the right to acquire the obligation of the carrier may be 
defeated by garnishment or by attachment or execution upon the 
goods by a creditor of the transferor, or by a notification to the 
carrier by the transferor or a subsequent purchaser from tha trans- - 
feror of a subsequent sale of tlie goods by the transferor. 

A carrier has not received notification within the meaning of tUa 
section unless an officer or agent of the carrier, the actual or ap- 
parent scope of whose duties includes action upon such a notifica- 
tion, has been notified, and do notification shall be effective until 
the officer or agent to whom it is given has had time, with the exer- 
cise of reasonable diligence, to communicate with the agent or 
agents having actual possession or control of the goods. 

2129f. Where a negotiable bill is transferred for value by de- 
livery, and the indorsement of the transferor is easential for nego- 
tiation, the transferee acquires a right against the transferor to 
compel him to indorse the bill, unless a contrary intention appears. 
The negotiation shall take effect as of the time when the indorse- 
ment is actually made. This obligation may be specifically enforced. 

2129g. A person who negotiates or transfers for value a bill by 
indorsement or delivery, including one who assigns for value a 
claim secured by a bill, unless a contrary intention appears, war- 
nuitS'^(a) That a bill is genuine; (b) That he has a legal right to 
transfer it; (c) That he has Icnowledge of no fact which would im- 
pair the validity or worth of the bill; and, (d) That he has a right 
to transfer the title of the goods, and that the goods are merchant- 
able or for a particular purpose whenever such warranties would 
have been implied, if the contract of the parties had been to trans- 
fer without a bill the goods represented thereby. In the case of an 
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■Bai^meiit of & claim secured b7 & bill, the liabilit7 of the u- 
■ignor ah&ll not exceed the amount of the claim. 

2130. The indorsement of a bill shall not make the indorser 
liable for any failure on the part of the carrier or previotu in- 
dorsen of the bill to fulfill their respective obligations. 

2130a. A mortgage or pledge, or other holder of a bill for 
■ecarity who in good faith demands or receives payment of the debt 
for which such bill is security, whether from a party to a draft 
drawn for such debt or from any other person, shall not be deemed 
by so doing to represent or to warrant the genuineness of such bill 
or the quantity or quality of the goods therein described. 

2130b. The validity of the negotiation of a bill is not impaired 
by the fact that such negotiation was a breach of duty on the part 
of the person making the negotiation, or by the fact Uiat the owner 
of the bill was deprived of the possession of the same by fraud, 
accident, mistake, duress or conversion, if the person to whom the 
bill was negotiated, or a person to whom the bill was subsequently 
negotiated, gave value for it, fn good faith, without notice of the 
breach of duty, or fraud, accident, mistake, duress or conversion. 

2130c. Where a person having sold, mortgaged, or pledged 
goods which are in the carrier's possession and for which a negoti- 
able bill has been issued, or having sold, mortgaged, or pledged 
the negotiable bill representing such goods, continues in possession 
of the negotiable bill, the subsequent negotiation of it by that per- 
son under any sale, pledge, or other disposition of it to any person 
receiving the same in good faith, for value and without notice of 
the previous sale, aball have the same effect as if the first pur- 
chaser of the goods or bill had expressly authorized the subsequent 
negotiation. 

2130d. Where goods are shipped by the consignor in accord- 
ance with a contract or order for their pnrchase, the form in which 
the bill is taken by the consignor shall indicate the transfer or re- 
tention of the property or right to the possession of the goods as 
follows: (a) Where by the bill the goods are deliverable to the 
buyer or to his agent, or to the order of the buyer or of his agent, 
the consignor thereby transfers the property in the goods to the 
buyer, (b) Where by the bill the goods are deliverable to the 
seller or to his agent, or to the order of the seller or of his agent, 
the seller thereby reserves the property in the goods. But if, ex- 
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cept for the form of the bill, the propertr would have pmsaed to 
the buyer on ihipment of tb« goods, the seller's property in the 
goods shall be deemed to be only for the purpose of securing per* 
formance by the bayer of his obligations nnder the conttact. (c) 
Where by the bill the goods are deliverable to the order of the 
bayer or of his agent, but possession of the bill is retained by the 
seller or his agent, the seller thereby reserves a right to the pos- 
session of the goods, as against the buyer, (d) Where the seller 
draws on the buyer for the price and transmits the draft and bill 
together to the buyer to secure acceptance or payment of the draft, 
the buyer is bound to return the bill if he does not honor the 
draft, and if he wrongfully retains the bill he acquires no added 
right thereby. If, however, the bill provides that the goods are 
deliverable to the buyer, or to the order of the buyer, or is en- 
dorsed in blank or to the buyer by the consignee named thereon, 
one who purchases in good faith, for value, the bill or goods from 
the buyer, shall obtain the title to the goods, although the draft 
has not been honored. If such purchaser has received delivery of 
the bill indorsed by the consignee named in it, or of the goods, 
without notice of the facta making the transfer wrongful. 

2130e. "Where the seller of goods draws on the buyer for the 
price of the goods and transmits the draft and bill of lading for 
the goods either directly to the buyer or through a bank or other 
agency, unless a different intention on the part of the seller ap- 
pears, the buyer and all other parties interested shall be justified 
in assuming: (a) If the draft is by its terms or legal effect pay- 
able on demand or presentation or at sight, or not more than three 
days thereafter (whether such three days be termed days of grace 
or not), that the seller intended to require payment of the draft 
before the buyer should be entitled to receive or retain the bill; 
(b> If the draft is by its terms payable on time, extending beyond 
three days after demand, presentation or sight (whether such three 
days he termed days of grace or not), that the seller intended to 
require acceptance, but not payment, of the draft before the buyer 
should be entitled to receive or retain the bill. The provisions of 
this section are applicable whether by the terms of the bill the 
goods are consigned to the seller, or to his order, or to the buyer, 
or to his order, or to a third person, or to his order. 

ZlSOf. Where a negotiable bill haa issued for goods, no celler'a 
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lien or rifht of stoppft^ in transitu shall defeat the rights of any 
porchaaer for value in good faith to whom such bill has been nego- 
tiated, -whether such negotiation be prior or sabaeqnent to the noti- 
fication to the carrier who issued such bill of the seller's claim to 
a lien or right of stoppage in transitu. Nor shall the carrier be 
obliged to deliver or justified in delivering the goods to an unpaid 
seller unless such bill is first surrendered for cancellation. 

Z130g. Except as provided in section 2130f, nothing in this 
article shall limit the rights and remedies of a mortgagee or lien- 
holder whose mortgage or lien on goods would be valid, apart from 
this article, as against one who for value and in good faith pur- 
chased from the owner, immediately before the time of their de- 
livery to the carrier, the goods which are subject to the mortgage 
or lien and obtained possession of them. 

2181. Any ofilcer, agent, or servant of a carrier who, wiUi in- 
tent to defraud, issues or aids in issuing a bill knowing that all 
or any part of the goods for which such bill is issued have not 
been received by such carrier, or by an agent of snch carrier or 
by a connecting carrier, or are not under the carrier's control at 
the time of isauing such bill, shall be guilty of a crime, and upon 
conviction shall be punished for each offense by imprisonment not 
exceeding five years, or by a fine not exceeding five thousand 
dollars, or by both. 

2131a. Any oRIcer, agent, or servant of a carrier who, with 
intent to defraud, issues or aids in issuing a bill for goods, know- 
ing that it contains any false statement, shall he guilty of a crime, 
and upon conviction shall be punished for each offense by imprison- 
ment not exceeding one year, or by a fine not exceeding one 
thousand dollars, or by both. 

2131b. Any officer, agent, or servant of a carrier who, with in- 
tent to defraud, issues or aids in issuing a duplicate or additional 
bill for goods in violation of the provisions of secton 2126f, know- 
ing that a former negotiable bill for the same goods or any part of 
them is outstanding and uncancelled, shall be guilty of a crime, and 
upon conviction shall be punished for each offense by imprisonment 
not exceeding five years, or by a fine not exceeding five thousand 
dollars, or by both. 

2131c. Any person who ships goods to which he has not title, or 
upon which there is a lien or mortgage, and who takes for such 
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goods a ne^tiable bill which fas afterward neeotiatea for raloe 
with intent to deceive and without diacloaing his want of title or 
the existence of the lien or mortgage, ahall be gnilty of a crime, 
and upon conviction shall be punished for each ofTense by impris- 
onment not exceeding one year, or bjr a fine not exceeding one 
thousand dollars, or by both. 

2131d. Any penon who, with intent to deceive, negotiates or 
transfers for value a bill knowing that any or all of the goods 
which by the terms of such bill appear to have been received for 
transportation by the carrier which Issued the bill, are not in the 
possession or control of such carrier, or of a connecting carrier, 
without disclosing this fact, shall be guilty of a crime, and upon 
conviction ahall be punished for each offense by imprisonment not 
exceeding five years, or by a fine not exceeding five thousand dol- 
lars, or by both. 

2131f. Any person who, with intent to defraud, issues or aids in 
issuing a non-negotiable bill without the words "not negotiable" 
placed plainly upon the face of it, shall be guilty of a crime, and 
upon conviction shall be punished for each offense by imprison- 
ment not exceeding five years, or by a fine not exceeding five 
thousand dollars, or by both. 

2132. In any case not provided for in this article, the rules of 
law and equity including the law merchant, and in particular the 
rules relating to the law of principal and agent, executors, admin- 
istrators and trustees, and to the effect of fraud, misrepresentation, 
duress or coercion, accident, mistake, bankruptcy, or other inval- 
idating cause, shall govern. 

2132a. This article shall be so interpreted and construed as to 
effectuate its general purpose to make uniform the law of those 
states which enact it. 

Bill of PartieaUra: See Actions. 

Bill of Sale is an instrument by which the title is passed to Per- 
sonal Property, although one is not necessary if the price is paid 
and the property at once delivered. (See Sales; Title; Transfer; 
Pergonal Property.) 

BiUa in a Seti See Megotiable Instruments, 1T3259; Bill of Lad- 
ing, 2126e. 

Blna Skj Law: See Gorporatloiit; Monopoly. 
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No companjr (meaning domestic and foreisn coTpomtiona, associa- 
tions, joint stock companies, partnenhips and trustees, except coi^ 
porations subject to the Banking, public utility, insurance, or building 
and loan laws) shall sell, offer for sale, negotiate for the sale of, or 
take subscriptions for, any security of its own issue until it shaD 
have first applied for and secured from the Commissioner of Cor- 
porations a permit so to do. 

In the application there must be stated the names and addresses of 
Its ofTfcera, the location of its office, an itemized account of its finsn- 
cial condition, the amount and character of its assets and liabilitjes, a 
detailed statement of the plan on which it proposes to transact 
business, a copy of any security it proposes to issue, and any con- 
tract, prospectus or advertisement it proposes to make or publish, 
with such additional information which the Commissioner may 
require, either then or from time to time. 

Corporations must also flle a copy of the minutes, of the articles 
of incorporation, and of the by-laws. No person or company shall 
act as an agent or broker until the Commissioner shall issue a cer- 
tificate autfaorizine this. An application must be made, givin£: the 
name and address of the applicant, and a statement of facts show- 
ing that be has a good business reputation. 

No advertisement shall be published concerning any security to 
be issued by any company until the Commissioner shall issae a 
permit authorizing the sale of such security, nor shall any such 
advertisement be published unless a copy of it is sent to the Com- 
missioner and if be notifies the party in writing that, In his opinion, 
the advertisement contains a statement vhich is false or misleading, 
it must not be published. 

From time to time these companies or brokers, if required by ttte 
Commis«oner must make and flle reports showing their s^les and 
financial condition. Alt these papers, etc., are open to public inspec- 
tion, unless the Goramiuioner in his discretion desires to withhold 
them. 

Securities issued without permits are invalid, and the company ia- 
sning them is punishable by a fine not exceeding |IO00; while any 
person knowingly violating any portion of this law may be punished 
by imprisonment not exceeding five years in states prison, or two 
years in the county jail, or a fine not exceeding 15000, or both fine 
and imprisonment 
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For flling these Tsriotis pap«n the Commisaioner collects varioni 
fees, beginning at |10, plus 1-20 of 1 per cent, for securities to an 
amount between $20,000 and $50,000 intended to be issued; for 
filing an application for brokers* certificate |6.00, for agent fl.OO, 
also $10.00 per day and expenses for any investigation or examina- 
tjons, etc, 

Boardins Ha>*«: See Inn; Hotel; Liens. 

Bond I See Limitations. 

Bottanry: See Insurance; Contracts; Ships; Freight; Wrecks. 

1. Bottomry is a contract by which a ship or its freightage ia 
hypothecated as security for a loan, which is to be repaid only in 
ease the ship survives a particular risk, voyage or period. 

2. The owner of a ship may hypothecate it, or its freightage, 
upon bottomry, for any lawful purpose, and at any time and place. 

3. The master of a ship may hypothecate it or its freightage, 
upon bottomry, only for the purpose of procuring repairs or sup- 
plies which are necessary for accomplishing the objects of the voy- 
age, or for seeming the safety of the ship, and this only when the 
master cannot otherwise relieve the necessity of the ship, and is 
unable to reach adequate funds of the owner, or to obtain any 
funds upon the personal credit of the owner, and when previoos 
communication with the owner cannot be had. 

4. Upon a contract of bottomry, the parties may lawfully stip- 
ulate for a rate of interest higher than that allowed by law upon 
other contracts. But a competent court may reduce the rate when 
it appears to be unjustifiable and exorbitant. 

K. A lender upon a contract of bottomry, made by the master 
of a ship, as such, may enforce the contract, even though it was 
not necessary for the master to hypothecate the ship-^trovided 
that the lender did in good faith believe in the need for such cir- 
cumstances, and had made diligent and due inquiry. 

6. If any security other than the ship or freightage is given in 
a contract of bottomry, such stipulation is void. 

7. In case of a total Iobs of the ship or freightage, the lender 
upon bottomry can recover nothing. In any risk to which ha 
made the loan in ease of a partial loss, he can recover only to the 
extent of the net value to the owner of the part saved. 

8. Unless it is otherwise specified, and even though a term of 
credit is specified in the contract, a bottomry loan becomes due 
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vpoB the terminatioii of the rich. (S«« ateo Li«iu; Shipments; 

gwwen.) 
BoTGott: 

Boycott is the right to the concerted withdrawal of aoeikl 
And buuneu intercoone, and the right (by all legitinuite meani), 
of fair pablieatioii, and fair oral or written peranaaion, to induce 
others interested in or sympathetic with their cause, to withdraw 
their eoeial or basineu patronage from the emplojrer. They may 
even request of another that he withdraw his patronage, and may 
ooe the moral intimidation and coercion of threatening a like boy- 
cott against him if he refuses to do so. 

Any act of boycotting which tends to impair the constitutional 
right, freely to labor, by means passing moral suasion — and play- 
i^ by intimidation upon the physical fears — is unlawful. 

Bread*; See Trade Harka. 

Brwl^r*) See Agents; Factors; Employers; Master and Servant; 
Personal Property Brokers; Negotiable Inatrumenta, 1[3150; Real 
Eatate Agents. 

Bnlklaw: Every transfer of personal property (except a thing in 
action, or a ship or cargo at sea or in a foreign port), and every lien 
on it except a mortgage, when allowed by law, and a contract of 
bottomry or respondentia is conclusively presumed to be fraudulent, 
and therefore void, against those who are his creditors while he re- 
mains in possession, and the successors in interest of such creditors, 
and against any person on whom bis estate devolves cunlbrances in 
good faith subsequently to the transfer, provided it is made by a 
person having at the time the possession or control of the property, 
and not accompanied by an immediate delivery, and followed by an 
actual and continued change of possession of the thing transferred; 
provided, however, that the provisions of this section shall not apply 
to the transfers of wine in the wineries or wine cellars of the makers 
or owners of it, or other persons having possession, care, and con- 
trol of the same, and the pipes, casks, and tanks in which the said 
wines are contained, which transfers shall be made in writing, and 
verified in the same fonn as provided for chattel mortgages, and 
which shaU be recorded in the book of miscellaneous records in the 
office of the county recorder of the county in which the same are 
situated; provided, also that the sale, transfer, or assignment of a 
stock in trade (or of such a quantity of a stock in trade as to be 
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snbstAtitially » whole) in balk, or in any manner otherwise than in 
the ordinary conrse of trade and in the regular and usual practice 
and method of bnsinen of the vendor, transferrer, or aasignor, and 
the sale, transfer, assignment or mortgage of the fixtures or store 
equipment of a merchant will he conclusively presumed to be fraud- 
ulent and void as against the exdating creditors of the seller, trans- 
ferrer, assignor or mortgagor, onleas at least seven days before 
the consummation of such sale, transfer, assigtiment or mortgage 
the seller, transferrer, assignor or mortgagee, shall record in the 
office of the county recorder in the county or counties in which the 
said stock in trade, fixtures, or equipment are situated a notice of 
said intended sale, transfer, assignment or mortgage, stating the 
name and address of the intended seller, transferrer, assignor or 
mortgagor, and the name and address of the intended buyer, trans- 
feree, assignee, or mortgagee and a general statement of the charac- 
ter of the merchandise or property intended to be sold, assigned, 
transferred or mortgaged, and the date when and the place where 
the purchase price or consideration if any there be, is to be paid; 
provided, nevertheless, that if such intended sale is to be at public 
auction the notice above required to be recorded shall state that fact, 
the time, terms, and place of said sale, the names and addresses of 
the seller and auctioneer, and a general statement of the character 
of the merchandise or property intended to be sold ; but such sale 
shall in no event occur within seven days of the date of recordation 
of said notice; provided further, that the provieions of this section 
shall not apply or extend to any sale, transfer, assignment or mort- 
gage made under the direction or order of a court of competent 
jurisdiction or by any executor, administrator, guardian, receiver 
or other officer or person acting in the regular and proper discharge 
of official duty, or in the diacha^e of any trust imposed upon him 
by law, nor to any transfer or assignment, statutory or otherwise, 
made for the benefit of creditors generally, nor to any sale, trans- 
fer, assignment or mortgage of any property exempt from execu- 
tion. 

This means that such sale, or mortgage is void as against the 
debtor and his creditors, and they may bring suit and attach the 
goods, or the fixtures, even though title may then be in the buyer. 
But if the buyer in his turn has again sold to an innocent purchaser 
for value without notice, the original transaction is not void as to 
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him — Knd the sale to him would be gooi, and the sttkchment would 

not bold. 

BosioMa Daj fs any day except a holiday. <S«e Holidays.) 
C>BC*IUtIan of WrittMi laitmmMkti See Mesotuble Instra- 

mentB, ^3204; Contracts. 

CarrUra: See also Lien; Bill of Ladins; Shipi; Jettison; Freight; 

Lngftaere. 

1. The contract of Carriage is a contract for the conreyanee 
of property, persons, or messages from one place to another. 

2. Carriage is either: (a) Inland; or, (h) Marine. 

Carriers upon the ocean and upon arms of the sea are marinie 
carriers. All others are inland carriers. 

Rights and duties peculiar to carriers by sea are defined by acts 
of Congress. 

3. A carrier is entitled to a reasonable compensation, and no 
more, which he may require to be paid in advance. If payment is 
refused, he may refuse to carry. 

He must start at such time and place as he annonnees to the 
public, unless detained by accident or the elements, or in order to 
connect with carriers on other lines of trarel. 

He must always give preference in time (and (nay give a prefer- 
ence in price) to the United Statea and to this state. 

He must (if able to do so) accept and carry whatever is offered 
to him, at a reasonable time and place, of a kind that be under- 
takes or is accustomed to carry. 

4. Every one who offers to the public to carry persons, prop- 
erty, or messages (excepting only telegraphic messages) , is a 
common carrier of whatever he thua offers to carry. 

5. Carriers without reward are subject to the same rules as 
employees without reward, except so far aa ii otherwise provided by 
this article. (See Employees.) 

A carrier without reward, who has begun to perform his onder- 
taldng, must complete it in like manner as if he had received a 
reward, unless be restores the person or thing carried to as 
favorable a position as before he commenced the carriage. 

A carrier of persons without reward moat use ordinary care and 
diligence for their safe carriage. 

Persons operating an elevator in lifting passengers are to be 
treated as common carriers of passengers (even though no charge 
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u made), *nd the nine duties «iid reiponflibiUtieB rest on them a» 
to care and diligence sa upon other carriera. Thoogh th«y are 
not inBDren of the absolute safety of the passengers, they are bound 
to the utmost care and diligence of very caatioos persons (as far 
■a homan care and foresight can go), and are responsible for in- 
jnry cansed by the slightest neglect against ^rtiich human prudence 
and foresight might have guarded. 

6. A carrier of persons for reward must use the utmost care 
and diligence for their safe carriage, most provide everything 
necnsary for that porpoie, and must esercise to that end a reason- 
able degree of skilL 

A carrier of persons for reward is bound to provide vehicles 
safe and fit for the purpose to which they are put, and is not ex- 
cused for default in this respect by any degree of care. 

A carrier of persona for reward must not overcrowd or over- 
load his vehicle. 

A carrier of persons for reward must give to passengers all such 
accommodations as are usual and reasonable, and must treat them 
with civility, and give tbem a reasonable degree of attention. 

A carrier of persons for reward must travel at a reasonable rate 
of speed, and without any unreasonable delay, or deviation from 
Us proper route. 

7. A CARRIEB FOR HIRE has a lien for freightage and for 
services rendered at request of shipper or consignee in and about 
the core, transportation and preservation of the property, and he 
also has a lien for money advanced at the request of the shipper 
or consignee to discharge a prior lien. 

8. Property is called freight; the reward. If anjr, to be paid to 
its carriers is called freightage; the person who delivers the freight 
to the carrier is called the consignor; and the person to whom it 
is to be delivered is called the consignee. 

A carrier of property for reward must use at least ordinary 
care and diligence in the performance of all his duties. A carrier 
without reward must use at least slight care and diligence. 

A carrier must comply with the directions of the consignor or 
consignee to the same extent tliat an employee is bound to comply 
with those of Ub employer. 

When the directions of a consignor and consignee are conflicting, 
the carrier must comply with those of the consignor in respect to 
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kU mattsn except tbe deJirerr of th« freight, as to whicb he miut 
eompljr with the direction of the conaignee, n&leu the consiKoor 
haa specially forbidden tbe carrier to receive orders from the con- 
signee inconsistent with his own. 

A carrier of property most deliver it to the eonstgnee, at tbe 
place to which It Is addressed, in tbe manner nsnal at that place. 

If there is no usage to the contrary at tbe place of delivery, 
freight most be delivered as follows: (a) If carried upon a railway 
owned or managed by carrier, it may foe delivered at tbe station 
nearest to the place to which it is addressed; (b) If carried by sea 
from a foreign country, it may be delivered at the wharf where 
the ship moors, within a reasonable distance from the place of ad- 
dreu; or, if there is no wharf, on board a lighter alongside the 
■lup; or, (c) In all cases, it must be delivered to the consi|raee or 
his agent, personally, if either can, with reasonable diligence, be 
found. (See F. O. B.) 

If, for any reason, a carrier does not deliver the freight to the 
consignee or his agent personally, he must give notice to the con- 
signee of its arrival, and keep the freight in safety (upon his re- 
sponubility as a wsrehonseman) , until the consignee has had a rea- 
sonable time to remove it If the place of residence or business 
of the consignee be unknown to the carrier, he may give notice 
by letter dropped in the nearest postofflee. 

If the consignee does not accept and remove freight within a 
reasonable time after carrier haa fulfilled his obligations to de- 
liver, or duly offered to folflU the same, the carrier may exonerate 
himself from further liability by placing tbe freight ia a suitable 
warehouse, on storage, on account of the consignee, and giving 
notice to the consignee of snch storage. 

A. carrier may require his freightage to be paid upon ids receiv- 
ing the freight, but if be does not demand it then, he cannot re- 
quire payment until he is ready to deliver tbe freight to tbe con- 
signee. 

Tbe consignor of freight is presumed to be liable for the freight- 
age; but if the contract between him and carrier provides that tbe 
consignee shall pay it, and Uie carrier allows the consignee to take 
the freight, the carrier cannot afterward recover the freightage 
totm the consignor. 

The consignee of freight is liable for the frei^^tage, if he ac- 
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cepts the freig'ht with notice of the intention of the cansi^or tlutt 
the consiKnee shoold pay it. 

No freightage can be charged upon the natural increase of 
freight. 

If freightage is proportioned b? a bill of lading or other con- 
tract made between the consignor and carrier, the carrier ia en- 
titled to payment according to the apportioament, for so nrnch as 
be delivers. 

If a consignee voluntarily receives freight at a place short of 
the one appointed for delivery, the carrier is entitled to a just 
proportion of the freightage, according to distance. If the carrier, 
being ready and willing, offers to complete the tranrit, hi ia en- 
titled to the full freightage. If he does not thus offer comple^on, 
and the consignee receives the freight only from necessity, the 
carrier is not entitled to any freightage. 

If freight is carried further, or more expeditiously than was 
agreed upon by the parties, the carrier is not entitled to additional 
compensation, and cannot refuse to deliver it, on the demand of the 
consignee at the place and time of its arrival. 

If a common carrier accepts freight for a place beyond his 
usual route, he most, onless he stipulates otherwise, deliver it at 
the end of his route in that direction to soDie other competent car- 
rier carrying to the place of address, or connected with those who 
thtu carry, and his liability ceases upon making such delivery. 

If freight addressed to a place beyond the uinal route of the 
common carrier who first received it is lost or injured, he must, 
within a reasonable time after the demand, give satisfactory proof 
to the consignor that the loss or injury did not occur while it was 
in his charge, or he will be himself liable for iL 

In respect to any service rendered by a common carrier about 
freight, other than its carriage and delivery, his rights and obliga- 
tions are defined by the titles on Deposit and Service. 

If, from any cause other than want of ordinary care and dili- 
gence on his part, a common carrier is unable to deliver perishable 
property transported by him, and collect his charges on it, he may 
cause the property to be sold In open market to satisfy bis lien 
for freightive. (See Liens.) 

A carrier has a lien for freightage, which is regulated by tb« 
article on Liens. 
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fl. The obligations of a common carrier cannot be limited by 
general notice on his part, but may be limited by special contract. 

He cannot be exonerated <by any agreement made in anticipa- 
tion) from liability for the grosa negligence, frand, or wilful 
wrong, of himself or his servants. (See Liquidated Damages.) 

A passenger, consignor, or consignee, by accepting a ticket, bill 
of lading, or written contract for carriage (with a knowledge of 
its terms), assents to the rate of hire, the time, place, and manner 
of delivery in it stat«d; and also assents to the limitations stated 
in it apon the amonnt of the carrier's liability in case of property 
carried in packages, trunks or boxes, if lost or injured (when the 
value of such property ia not named); and also assents to the 
limitation stated in it to the carrier's liability for loss or injury to 
live animals carried. But his sssent to any other modification of 
the carrier's obligations contained in such instruments can be 
manifested only by his signature to the same. 

A common carrier is not responsible for loss or miscarriage of a 
letter, or package having the form of a letter, containing money or 
notes, bills of exchange, or other papers of value, unless he be in- 
formed at the time of its receipt of the value of its contents. 

Unless the consignor accompanies the freight and retains ex- 
clusive control of it, an inland common carrier of property is 
liable, from the time that he accepts until he relieves himself from 
the liability, for the loss or injury from any cause whatever, ex- 
eept: (a) An inherent defect, vice, or weakness, or a spontaneous 
action, of the property itself; <b) The act of a public enemy of the 
United States, or of this state; (c) The act of the law; or, (d) Any 
irresistible superhuman cause. 

A common carrier is liable, even in the cases excepted by the 
last section, if his want of ordinary care exposes the property to 
the cause of the loss. 

He is liable for delay only when it is caosed by his want of 
ordinary care and diligence. 

A common carrier of gold, platina, or precious stones, or of 
imitations thereof, in a manufactured or unmanufactured state; of 
timepieces of any description; of negotiable paper or other valu- 
able writings; of pictures, glass or chinaware; of statuary, silk, or 
laces; or of plated ware of any kind, is not liable for more than 
fifty dollars upon the loss or injury of any package of such arti< 
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cles, unless he faas notice, upon hia receipt of it, hy mark upon the 
package or otherwise, of the nature of the freight; nor ia auch 
carrier liahle upon any package carried for more than the TSlua 
of the articles named in the receipt or the bill of lading. 

10. A common carrier of persons must provide a sufficient 
number of Tehicles to accommodate all the passengers who can be 
reasonably expected to require carriage at any one time. 

He must provide every passenger with a seat. He must not 
overload his vehicle by receiving and carrying more passengers than 
its rated capacity allows. 

He may make rules for the conduct of his business, and may re- 
quire passengers to conform to them. If they are lawful, public, 
miform in their application, and reasonable. 

He may demand the fare of passengers, either at starting or at 
any subsequent time. 

A passenger who refuses to pay his fare or to conform to any 
lawful regulation of the carrier, may be ejected from the vehicle 
by the carrier. But this must be done with as little violence aa 
possible, and at any usual stopping place or near some dwelling- 

A passenger upon a railroad train who has not paid his fare be- 
fore entering the train, if he has been afforded an opportunity to 
do so, must, upon demand, pay ten per cent in addition to the 
regular rate. 

After having ejected a passenger, a carrier baa no right to re- 
foire the payment of any part of his fare. 

Cartvrright Lawt See Monopolies. 

CaUUi See Liens; Eatrays; Larceny. 

Caiua MortU: See Gifts. 

Cavoat Emptori "Let the Buyer Beware." An old business rule, 
which no longer is a maxim of law. (See False Representations; 
Fraud.) 

Chattcb: See Personal Property; Chattel Mortgages. 

Chattvl MortK«Be>: See Personal Property; Community Prop- 
erty; Mortgages; Attachment; Crops; Transfer; Bill of Lading, 
2130a, 2130c; Bankruptcy. 

A mortgage of personal property is void as against creditors of 
the mortgagor, and subsequent purchasers and encumbrancers of 
the property in good faitb and for value, unless the instrument is 
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CHATTEL MOBTOAOE 



mecompanied by an Affidavit of all the parties to it, qwcifieaDy 
■tating that the mortgaKe is made in good faith, and without any 
dcngn to hinder, delay or defrand creditorm. The following words 
are sufficient for the purpose, and after being swam to, moit be 
attached to the mortgage and recorded with it: 

"A. Bee, mortgagor in the foregoing mortgage, and C. Dee, mort- 
gagee in aaid mortgage, being duly sworn, each for himself, deposes 
and says, that the aforesaid mortgage is made in good faith, and 
withont any design to hinder, delay, or defraud creditors." 

No particular form of instrument is necessary, but the property 
must be described in such a manner as to make identification pos- 
sible with certainty, so that even a stranger could pick out the 
property mortgaged with nothing but the written description to 
guide him. While this may not at all times be possible, still it 
should be aimed at, for if the things mortgaged cannot be identified 
with sufficient certainty by the written description, aided by oral 
evidence, then the mortgage is so oaeertain as to be uselew. 

A mortgage can be created, renewed, or extended, only by writ- 
ing, executed with all the formalities required in the grant of real 
property. There may be such things as oral mortgages, but not in 
this state. 

Mortgages may be made upon all growing crops, including grapes 
and fruit. Rolling stock of a railroad, steamboats, machinery, steam 
en^es and boilers, mining machinery. Printing presses, type- 
setting machines, and all printing materials and accessories. Pro- 
fessional libraries, and all instruments of surveyors, physicians and 
dentists, and all instruments, furniture and fixtures of a photo- 
graph gallery. Upholstery, furniture and household goods, pianos 
and organs, oil paintings and works of art, all furniture and equip- 
ments usually found in a hotel, furniture, fixtures, bars and ap> 
purtenances of saloons. Machinery and utensils of wineries, also 
wines, brandy, syrups, and cooperage. Cattle, hones, mules, 
swine, sheep, goata, fowls, and the increase thereby. Harvestera, 
threaliing outfits, wagona, implements, equipment of a livery stable. 
Abstract systems, books, maps, papers, and slips of searchers of 
records. Baisins and dried fruits, also all boxes, fruit graders, 
trays, ladders and other utensils. Bees, beehives, apiaries, frames, 
combs, extractors and all honey at the apiaries. Machinery and 
all apparatus used in producing and refining petroleum, asphaltum. 
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OHATTEL MORTGAaB 



oils kod greues. Hacbinery used in the prodnction and nuinu- 
factnre of Inmber, with &I1 tools and applikncee. 

The list of things which can be mortgaged now inclndes all kinds 
of peraonal property except that which is not capable of mannal 
delivery, articles of wearing apparel and peraonal adornment, and 
the stock in trade of a merchant, including a crop to be raised 
before it is planted, to secure future advances as well as existing 
indebtedness and its lien continues after severance as long as it 
remains on the land of the mortgagor. 

Under the amended statute of 1S17 all mortgages of the fixtures 
of a merchant must be recorded in the office of the county clerk 
of the county where the goods are situated at least seven days 
before the mortgage takes effect. (See Bulk Law.) 

A mortgage of personal property, if to be recorded, must be 
acknowledged and recorded in the county where the mortgagor re- 
sides. If he resides in the state; also in the county where the prop- 
erty is situated, if in a different county from where the mortgagor 
resides. If the property is removed to another county at any time 
during the continuance of the mortgage, a copy of the mortgage 
must also be filed in the county to which it is removed, within 
thirty days after the removaL 

Every person who, after mortgaging any personal property, ex- 
ceptii^ locomotives, engines, rolling stock of a railroad, steamboat 
machinery in actual use, and vessels, during the existence of such 
mortgage, with intent to defraud the mortgagee, takes, drives, or 
otherwise removes it, from the county where it was situate when 
mortgaged, without the written consent of the mortgagee, or who 
sells, transfers, or encumbers any part of it, is guilty of larceny, 
and is punishable accordingly; unless at the time of making such 
sale, transfer, or encumbrance, such mortgagor informs the per- 
son to whom such sale, transfer, or encumbrance is made, of the 
existence of the prior mortgage, and also informs the prior mort- 
gagee of the intended sale, transfer, or encumbrance, in writing, by 
giving the name and place of residence of the party to whom the 
■ale, transfer, or encumbrance is to be made. 

When a sale is made of mortgaged personal property upon a 
writ of execution, the purchaser acquires an absolute title to it. 
There is no right of redemption, 

CLartar Party: See Ships; Wrecks; Marine Insurance. 
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Ckaebii S«« Nesotiabla Itutmmenta, 18266, and following; Ae- 
cord ftnd Satisfftctioii; Forgery. 

Every perBon who for himMlf or aa th« agent or repre>entatiT« 
of another or aa an officer of a corporation, wilfully, with intent 
to defraud, makei or drawa or ntten or delivera to another person 
any check or draft on a bank, banker or depositary for the payment 
of money, knowing' at the time of auch making, drawing, uttering, 
or delivery, that he or hia principal, or the corporation of which 
he is an officer, has not sufficient funds in, or credit with such bank, 
banker or depositary, to meet such check or draft in full upon its 
presentation, ia punishable by imprisonment in the county jail for 
not more than one year or in the state prison for not more than 
fourteen years. The word "credit" as used herein shall be con- 
strued to be an arrangement or understanding with the bank or 
depoaitary for the payment of such check or draft. (See Bank; 
Forgery; Accord and Satisfaction.) 

When a person gives a check in payment, and you receipt his 
bill, nevertheleaa, tbe bill ia not paid unless the check ia paid. If 
he should stop payment on the check, he would still have to pay 
yon in some other manner. If a check is endorsed by payee, and 
then lost by him or stolen from him, and paid by the bank, the 
loss falls on him. If a cheek ia cashed by an innocent party with- 
out notice, and payment is stopped on it, the one who cashed it U 
entitled to have it paid by the maker, no matter what was the rea- 
son why payment was stopped — even though it was because of 
some fraud which the payee had practised upon the maker, and 
the maker did not diacover until after the check was delivered. 
This ia a matter entirely between the payee and maker, and the 
innocent party should not suffer when be cashed the check in 
good faith. 

But if the signature on a check is forged, or if an indorsement 
on it is forged, and the bank cashes the check upon its belief that 
the sigrnatures are good — the bank muat stand the loss. 

Checks should always be signed the same way — the way in which 
the name appears on the bank book; and the endorsement should 
always be the same as upon the face of the check, even though it 
is not correct. If incorrect, endorse it as it ia, and then sign the 
correct name below it. 

If a check is given you in payment, and you do not wish to ac- 
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eept it, because the amount is tnuUer than yon claim — yon mnst 
retnm the entire check, and cannot apply it on account, and vrite 
the maker tliat yon will expect him to pay the balance. 

ChiMraBi See Gnardian and Ward; Crimea; Divorce; Successioa; 

A minor is a male under twenty-one and a female under eighteen. 
Calculated from the first minute of the day on which the person ia 
bom to the same minute of the corresponding day completing the 
period of majority. A person attains majority the first moment of 
the day preceding 21st aoniversary of natal day; in Criminal Law, 
the age of responsibility is 13; A living foetus is a person, and may 
Inherit. 

"Youth is ever the time of heedlessness, of impulsiveness, and of 
forgetfulness," bnt the law imposes upon minors the duty of giving 
such attention to their surroundings and such care to avoid danger, 
as may be reasonably expected from persons of their age and capa- 
city. Whether a minor behaves with the care and prudence due 
from one of his years and experience is a question for the jury to 
decide. It cannot be said, as a matter of law, at what age a boy 
would be possessed of auch intelligence, foresight and judgment aa 
to blame him for being negligent in a case where he was injured. 
The care which a child is required to exercise in such matters ia to 
be determined from the circumstances of each case. 

A minor ia civilly liable for a wrong committed by him, but net 
in exemplary damages, unless at the time he knew it was wTOngfoL 
He may enforce his rights by legal action, except that a guardiao 
must be appointed for him. 

He may make and draw deposits, and draw dividends and give 
valid receipts for them. 

Uinors cannot delegate a power, nor (under the age of IS), make 
a contract relating to real estate, or relating to any personal prop- 
erty not in hia control. 

The contract of a minor may be disaSinned (except for his neces- 
saries or those of bis family, entered into when not under the care 
of a guardian or parent able to provide for him or them). The 
minor himself may disaffirm, if contracts are made while he is under 
the age of 18, before his majority or a reasonable time afterward, 
or, if he die within that period, his heirs or personal representative 
may; but if the contract be made while over the age of 18 and under 
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Zl, lie may then diBaffirm in like manner by restoring the considera- 
tion or paying it> equivalent. 

When a husband and wife live in a state of separation, without 
being divorced, any coart of competent jurisdiction, upon application 
of either, if an inhabitant of this State, may inquire into the custody 
of any unmarried minor child of the marriage, and may award the 
custody of such child to either, for such time and under such regula- 
tjona as the case may require. 

A child bom before wedlock becomes legitimate by the subsequent 
marriage of its parents. 

The obligation for a father to support his child — legitimate or 
illegitimate — is a continuing one, against which the statute of limita- 
Uons will not run as long as the child needs such support Neither 
tiie father nor the mother may bargain away the child's right of 
support 

WHO MAY INDENTURE: A minor of fourteen years of age or 
over may be bound by bia father, or by his mother or guardian in 
case of the father's death or incompetency, or where the father has 
wilfully abandoned his family, for one year without making suitable 
provision for their support, or is habitually intemperate or ia a 
vagrant; by an executor who by the will of the father is directed 
to bring up the child to a trade or calling; by the mother alone if 
the child is illegitimate; or by the Judge of the Superior Court if 
the minor is poor, homeless, chsrgeable to the County or State, or 
an outcast who has no visible means of obtaining an honest liveli- 
hood. If a minor has no parent or guardian competent to act he 
may, with the approval of the Superior Court bind himself. The 
minor's consent must be expressed in the indenture and testified to 
by his signing the same. 

TERM: A male may be bound until twenty-one and a female until 
eighteen years of age. 

DUTY OF MASTER: The master must in the case of an orphan 
or homeless minor cause the apprentice to be taught reading, writing, 
and the ground rules of arithmetic, including ratio and proportion, 
must give him the requisite instruction in the different branches of 
his trade, and, at the expiration of his term of service, must give 
him (60 In gold and two new suits of clothes to be worth in the ag- 
gregate at least $60. In all cases the master must pay and deliver to 
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the ftppreBtlce the inane7> clothaa, and other property to which he 
u eDtiUed under the indenture. 

INTERFERENCE: It ift unlawful to ftld, entice, counsel or per- 
anade an apprentice to mn away, or to employ, harbor, or conceal 
him, knowing him to be a ranaway. 

BIRTH: Every person who frandolently produces an infant, 
falsely pretending it to have been bom of any parent whose child 
would be entitled to inherit any real estate, or to receive a share of 
any personal estate, vrith intent to intercept the Inheritance of any 
such real estate, or the distribution of any such personal estate from 
any person lawfully entitled to it, may be imprisoned for 10 years. 

Every person to whom an infant has been confided for nursing, 
education, or any other purpose, who, with intent to deceive any 
parent or guardian substitutes another child in the place of the 
one BO confided, is punishable by imprisonment in the state prison 
not exceeding ten years. 

PARENT AND CHILD: All children bom in wedlock are pre- 
sumed to be legitimate. 

All children of a woman who baa been married, bom within ten 
months after the dissolution of the marriage, are presumed to be 
legitimate children of that marriage. The presumption of legiti- 
macy can be disputed only by the (1) husband or (2) wife, or the 
(8) descendant of one or both of them. Illegitimacy, in such case, 
may be proved like any other fact. 

The parent entitled to the custody of a child must give him 
support and education suitable to bis circumstances. If the sup* 
port and education which the father of a legitimate child is able to 
give are inadequate, the mother must assist him to the extent of her 
ability. 

The father, as well as the mother, of an illegitimate child must 
give him support and education suitable to his circumstances. A 
civil suit to enforce such obligations may be maintained in behalf 
of a minor illegitimate child, by his mother or guardian, and in 
such action the Court shall have power to order and enforce per- 
formanee in a suit for divorce by a wife. 

The father and mother of a legitimate unmarried minor child 
are equally entitled to itx custody, services and earnings. If either 
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the father or mother be dead or unable or refuse to take the 
custody or has abandoned his or her family, the other is entitled to 
ita custody, services and earnings. 

The husband and father, as such, faaa no right superior to those 
of the wife and mother, in regard to the care, custody, edacation, 
and control of the children of the marriage, while such husband and 
wife live separate and apart from each other. 

Without application for a divorce, the husband or the wife may 
bring an action for the exclusive control of the children of the 
marriage; and the Court may, (1) daring the pendency of such 
action, or (2) at the final hearing thereof, or (3) afterward, make 
such order or decree in regard to the support, care, custody, edu- 
cation, and control of the children of the marriage, aa may be just, 
and in accordance with the natural righta of the parents and the 
best interests of the children, and may (4) at any time thereafter 
amend, vary, or modify auch order or decree, as the natural rights 
and the interests of the parties, including the children, may require. 

The mother of an illegitimate unmarried minor is entitled to its 
custody, services, and earnings. The proper Court may direct an 
allowance to be made to the parent of a child, out of its property, 
for its past or future support and education, on auch conditions aa 
may be proper, whenever such direction is for its benefit. The 
parent, as such, has no control over the property of the child. 

The abuse of parental authority is the subject of judicial cogni- 
sance in a civil action brought (1) by the child, or (2) by its rela- 
tive within the third degree, or (3) by the supervisors of the county 
where the child resides; and when the abuae is established, the child 
may be freed from the dominion of the parent, and the duty of sup- 
port and education enforced. 

The authority of a parent ceases: ((1) Upon the appointment, by 
a Court, of a guardian of the person of a child; (2) Upon the mar- 
riage of the child; or, (3) Upon its attaining majority. 

If a parent chargeable with the support of a child dies, (1) leav- 
ing it chargeable to the County, and (2) leaving an estate sufficient 
for its snpport, the supervisors of the County may claim provision 
for ita aupport from the parent's estate by civil action, and for this 
purpose may have the same remedies as any creditors against that 
estate, and against the heirs, devisees, and next of kin of the parent. 
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It is the dnty of the (1) father, the (2) mother, and the <3) 
children of any poor person who is anable to maintain himself by 
work, to maintain such person to the extent of their ability. The 
promise of an adnit child to pay for necessaries previously famished 
to mch parent, is binding. 

If a parent neKleets to provide articles necessary for his child 
who is under his charge, according to his circumstances, a third 
person nay in food faith supply such necessaries, and recover the 
reasonable value of them from the parent. 

A parent is not bound to compensate (1) the other parent, or (2) 
a relative, for the voluntary support of his child, without an agree- 
ment for compensation, nor (3) to compensate a stranger for the 
anpport of a child who has abandoned the parent without just cause. 

A husband is not bound to maintain his wife's children by a 
former husband; but if he receives them into his family and sup- 
ports them, it is presumed that he does so as a parent, and, where 
such is the case, they are not liable to him for their support, nor 
he to them for their services. 

Where a child, after attaining majority, continues to serve and 
to be supported by the parent, neither party is entitled to compen- 
aation, in the absence of an agreement. 

The parent, whether solvent or insolvent, may relinquish to the 
child the right of controlling him and receiving his earnings. Aban- 
donment by the parent is presumptive evidence of such relinquish- 

The wages of a minor employed in service may be paid to him 
mtil the parent or guardian entitled to them gives the employer 
notice that he claims such wages. 

A parent entitled to the custody of a child has a right to change 
his residence, subject to the power of the proper Court to restrain 
a removal which would prejudice the rights or welfare of the child. 

ADOPTION: Any minor child may be adopted by any adult per- 
son. The person adopting the child must be at least ten years older 
than the person adopted. A married man, not lawfully separated 
from his wife, can not adopt a child without the consent of his wife, 
nor can a married woman, not thus separated from her husband, 
without his consent; provided, the husband or wife, not consenting, 
is capable of giving each consent. A legitimate child can not be 
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kdopted without the consent of its parenta if living, nor An illepti- 
outte child without the connot of ita mother if Uvine. 

The consent of a child, if over the age of twelve yean, is neeessur 
to ita adoption. 

A child, when adopted, ma; take the family name of tiie penoa 
Skdopting. After adoption, the two shall sustain toward each other 
the legal relation of parent and child, and have all the rights and be 
subject to all the duties of that relation. The parents of an adopted 
child are, from the time of the adoption, relieved of all parental 
duties toward, and all responsibility for, the child so adopted, and 
have no right over it. 

The father of an illegitimate child, by (1) publicly acknowledg- 
ing it as bis own, (2) receiving it as such, (3) with the consent of 
his wife, if he is married, (4) into his family, and (6) otherwise 
treating it as if it were a legitimate child, thereby adopts it as such; 
and anch child is thereupon deemed for all purposes legitimate from 
the time of its birth. The foregoing provisions do not apply to 
such an adoption. , 

Adopted children cannot inherit from former grandparents or 
parents, unless property is willed to them; but do inherit from per- 
sons adopting them. 

Child Labor Lawi Digest prepared by Juvenile Protective Asso- 
ciation : 

No minor under the age of 16 shall work unless permitted by the 
Compulsory Education lav. 

No minor under 18 shall work more than 8 hours daily, nor before 
6 a. m., or after 10 p. m. 

In towns of more than 15,000 boys under 16 years can be in 
messenger service only in the day time. 

In cities of over 23,000, no boy under 10 years shall work nor 
prls under 10, shall work. 

Minors are not permitted to work in occupations dangerous to 
life, limb, health and morals. 

No minor shall work in 18 specified occupations. 

Child actors may perform at any age and after 10 p. m. with the 
written consent of the Bureau of Lahor Statistica 

In agricultural and domestic pursuits, minors may work outside 
of school hoars or in vacation. 
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Citi>«iu: The people, as a political body, coniist of citizens who 
are electors, and citizens who are not electOTs. 

Every person while within this state is subject to its jurisdiction 
and entitled to itg protection. 

Citizens are all persons bom in this state and residing within it, 
except the children of transient aliens and of alien ministers and 
consols: and all persons bom ont of this state who are dtisena ot 
the United States, but who reside within this state. 

A citizen of the United States who is not a citizen of this state, 
has the same rights and duties as a citizen of this state who is not 
an elector. 

Every native citizen of the United States, every person who shall 
have acquired the rights of citizenship under or by virtue of the 
treaty of Queretaro, and every naturalized citizen thereof, who 
shall have become such ninety days prior to any election, of the 
age of twenty-one years, who shall have been a resident of the 
state one year next preceding the election, and of the county in 
which be or she claims his or her vote ninety days, and in the elec- 
tion precinct thirty days, and who has conformed to the law govern- 
ing the registration of voters— shall be a qualified elector at any 
and all elections held within the county, city and county, city, town 
or district within which such elector resides. 

An* elector has no rights or duties beyond those of a citizen not 
an elector, except the right and duty of holding office, and elect- 
ion to office. 

The sovereignty of the state resides in the people of it, and 
writs and processes must issue in their name. 

The state has the following rights over persons within its limits, 
te be exercised in the cases and in the manner provided by law: 
1.1) To punish for crime; (2) To imprison or confine for the pro- 
tection of the public peace or health, or of individual life or safety; 
(3) To imprison or confine for the purpose of enforcing civil 
remedies; (4) To establish custody and restraint for the persons 
of idiots, lunatics, drunkards, and other persons of unsound mind; 
<6) To establish custody and restraint of paupers for the purpose 
of their maintenance; (6) To establish custody and restraint of 
their education, reformation and maintenance; (7) To require 
services of persons, with or without compensation: In military 
^tttv: ia jury duty; as witnesses; as town or village officers; in 
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bigliw&y labor; in mAinUtinins the public pemce; in enforcing tb« 
service of proceu; in protectins life and property from fire, pesti- 
lence, wreck and flood; «nd in Bacli other caaea as are provided by 
statute. 

Foreigners of the white race, or of African descent, eligible to 
become citizens of the United States, while bon* flde residents of 
tUs state, shall have the same rights in respect to the acquisition, 
possession, enjoyment, transmission and inheritance of all property, 
other than real estate, as native bom citizens. 

Persons in this state not its citizens are either citizens of other 
states or aliens. 

Citizens shall be secure in their persons, homes, papers and 
effects, against unreasonable seizure and searches. 

The free exercise and enjoyment of religions profession and 
worship, without discrimination or preference, shall forever be 
guaranteed in this state. 

Every citizen may freely speak, write, and publish his sentiments 
OD all subjects, being responsible for the abuse of that right; and 
no law shall be passed to restrain or abridge the liberty of the 
press or of speech. (See Defamation; Syndicalism.) 

The people shall have the right to freely assemble together to 
consult for the common good, to inatmct their represents tiv>:s, and 
to petition the legislature for redress of grievances. 

All citizens within the jurisdiction of this state are entitled to 
the full and equal accommodations, advantages, facilities and 
privileges of inns, restaurants, hotels, eating houses, barber shops, 
bath houses, theaters, skating rinks, public conveyances, and all 
other places of public accommodation or amusement, subject only 
to the conditions and limitations established by law, and applicable 
alike to all citizens. 

Whoever denies to any citizen, except for reasons applicable 
alike to every race or color, the full accommodations, advantages, 
facilities, and privileges enumerated, or who aids, or incites, such 
denial, or whoever makes any discrimination, distinction or re- 
striction on account of color or race, or except for good cause, ap- 
plicable alike to citizens of every color or race whatsoever, in 
respect to the admission of any citizen to, or his treatment in, any 
inn, hotel, restauraot, eating house, barber shop, bath house. 
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CLAIM AND DELIVERY 



theater, skating rink, public conveTance, or other public place of 
unusement or accommodation, whether such place is licensed or 
not, or whoever aids or incites such discrimination, distinction or 
restriction, for each and ever; sach offense is liable in damages 
in an amount not less than one handred dollars, which may be re- 
covered in an action at law brought for that purpose. 

In addition to these righta, every person hag, subject to the qual- 
ifications and reatrictions provided by law, the right: (1) of pro- 
tection from bodily restraint; (2) from personal insult; (3) from 
defamation; and, (4) from injury to bis personal relations. 

The rights of personal relations forbid: (1) the abduction of 
a husband from his wife, or of a parent from his child; (2) the 
abduction or incitement of s wife from her husband, or a child 
from a parent, or from a guardian entitled to its custody; (3) the 
seduction of a wife, daughter, orphan sister or servant; (4) any 
injury to a servant which affects his ability to serve his master. 

Claim aud Dalivary: If one withholds the property of another, 
and refuses to return them, the owner has two remedies. He can 
bring an action in Claim and Delivery (which is like the old com- 
mon law action of Replevin), or, he may sue for the value of the 
goods in Conversion; or he may sue both ways if he finds that the 
defendant has disposed of the goods, or lost or destroyed them in 
the meantime. 

The plaintiff in an action to recover the possession of personal 
property may, at the time of issuing the summons, or at any time 
before answer, claim the delivery of such property to him. 

Where a delivery is claimed, an affidavit must be made by the ' 
plaintiff, or by some one in his behalf, showing (1) That the plain- 
tiff is the owner of the property claimed (particularly describing 
It), or is entitled to the possession of it; (2) That the property is 
wrongfully detained by the defendant; (3) The alleged cause of the 
detention of it, according to his besc knowledge, Information and 
belief; (4) That it has not been taken for a tax, assessment, or 
fine, pursuant to a statute; or seized, under an execution or an at- 
tachment against the property of the plaintiff; or, if *a seized, that it 
fs by statute exempt from such seizure; (5) The actual value of 
the property. 

The Sheriff (or iQie Constable — according to the claimed value of 
the |)roperty), then takes possession of the property, and holds It 
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until the conclnBion of the case; nnlen the defenditnt does one of 
two thinfra. Re may either claim that the rareties are not finan* 
cially responsible, or he may in turn pve a bond to the Sheriff in 
double the claimed value of the property. He cannot do both. 
If he ^Tes bond, the Sheriff will return the gnoda to bim, but If he 
loses the case, his sureties agree to return these soods, or pay the 
plaintiff the value of them. If be claims that the plaintiff's auretiaa 
are not sufficient, they mast prove that they are, by appearing 
before the Judge or Justice who issued out the origrinal writ, and 
testifying under oath as to the property which they own. If they 
do not show thst they are responsible persons, the property must 
be returned to the defendant by the Sheriff. If they do so qualify, 
the Sheriff will keep the property until the case is settled. 

If one can gbtain possession of the property peaceably, a claim 
and delivery suit will not be neceasary. But peaceably does not 
mean by brcakino: into a house or obtaininfr entrance by trickery. 
And the person who endeavors to secure Koods in this way must be 
careful that he does not commit an assault, or battery, or make a 
false imprisonment by (perhaps) shutting in a room the one found 
in possession of the property. Having once filed such a suit, it 
must be finished, as the sureties agree that the action will be prose- 
cuted. It cannot be brought and then dismissed, after one has 
taken possession of the property, as then the defendant may file a 
suit against the sureties for breach of their bond. 

The ordinary measure of damages for the wrongful detention of 
property is interest. But where property (such as an automobile, a 
milch cow, furniture, a buggy, a threshing machine) has a usable 
value which exceeds the lawful rate of interest, the successful party 
may recover the value of such use during the time he was deprived 
of it — as damages for its detention. This value is to be estimated 
by the ordinary market price of the use of such property. 

Cloud OB TitUi See Real Estate. 

Codicil: See Wills. 

ColUtaral Soeuritv: See Negotiable Instruments, 1[S086. 

Commiuion MarcIuBta. It is made the auty of every commiaaioii 
merchant, broker, factor, or consignee, to whom any property is con- 
signed or entrusted '•^r sale, to make, when accounting for it of 
subsequently, upon the written Oemand of his principal or consifrnor, 
a true written statement setting forth the name and address of the 
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p«noii or penona to whom a sale of the said property, or any por- 
tion of it, was made, the quantity so sold to each pnrehoMT, and the 
respective pricee obtained for it; provided, however, that nnlesa 
separate written demand shall be mode as to each consIgDment or 
shipment regardioK which said statement is desired, before sale, it 
dull be sufficient to set forth in said statement only ao nuiny of said 
matters above enumerated as the commission merchant, broker, 
factor, or consi^ee may be able to obtain from the boolu of account 
kept by him; and that sach statement shall not be required in case 
of cash sales where the amount of the transaction is less than fifty 
dollars. Any person violating these provisions is ^ilty of a misde- 
meanor. 

Every commission merchant, broker, a^nt, factor, or consi^ee, 
who shall willfully and corruptly make, or cause to be made, to the 
principal or consignor of such commission merchant, agent, broker, 
factor, or consignee, a false statement as to the price obtained for 
any property consigned or entrusted for sale, or as to the quality 
or quantity of any property so consigned or entrusted, or as to any 
expenditure made in connection with it, shall be deemed guilty of a 
misdemeanor, and on conviction of it, shall be punished by fine not 
exceeding five hundred dollars and not less than two hundred dollars, 
or by imprisonment in the county jail not exceeding six months and 
aot less than ten days, or by both such fine and imprisonment. 

Common Carriari See Carrier. 

CommaB Lawt See Law; Actions. 

Complaint; See Action. 

CommanUl Fowling Sluflt: (1918 sUtnte). 

Section 1. The term "commercial feedins stuffs" shall be held 
to include all feeding stuffs used for feeding live stock and poul- 
try, except the following: (a) Whole seeds or grains, (b) The 
unmixed me&ta made directly from the entire grains of com, 
wheat, rye, barley, oats, buckwheat, flaxseed, kafflr, milo and light 
rice; provided, that light rice shall be labeled "light rice" when 
ground. <c) Whole hays, straws, cottonseed hulls and com stover, 
when unmixed witb other materials. (d> All other materials con- 
taining sixty per centum or more of water. 

Sec 2. The standards for commercial feeding stuffs shall be 
the latest revision of the definitions of feeding stuffs adopted by 
the association of feed control officials of the United States. 
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Sec. 3. Every lot or p«rcel of commercial feeding: Btofft sold, 
offered or exposed for sale or distribnted within this Stat« shall 
have afflxed thereto a ta^ or label, in a conspicaoos place on the 
ontoide of it, containing a legible and plainly printed statement 
in the En;;Tish language, clearly and truly certifying (a) The net 
weight of the contents of the package, lot or parcel; (b) Tbe name 
and principal address of the mannfactnrer or person responsible 
for placing the commodity on the Diarket; (d) The mintmom per 
centnm of crude protein; <e) The minimom per centom of crude 
fat; (f> The maximum per centum of crude fiber; (g) The maxi- 
mum per centnm of ash; {h) Tbe specific name of each ingredient 
used in its manufacture, (i) The per centum of such ingredients 
as corn cobs, com bran, oat hulls, barley hulls, rice hulls, ground 
light rice, alfslfa meal or similar materials, when such constitute 
a portion of the package, lot or parcel, (j) In the case of poul- 
try feeds, the per centum of grit or mineral matter they contain. 

The crude protein, crude fat, crude fiber and ash shall be deter- 
mined by the methods in force at the time by the association of 
official agricultural chemists of North America. 

Sec. 4. The State Board of Health and its agents and inspectors 
shall have free access to all places of business, mills, buildings, 
carriages, cars, vessels and parcels of whataoever kind used in the 
manufacture, transportation, importation, sale or storage of any 
commercial feeding stuffs, and shall have the power and authority 
to open any parcel containing or supposed to contain any commer- 
cial feeding stuffs, and upon tender and full payment of the selling 
price of the said sample, to take therefrom samples for analysis. 
The methods of analysis shall be those in force at the time by the 
association of official agricultural chemists of North America. 

Sec. 6. Commercial feeding stuffs shall be deemed adulterated 
if they do not conform to the analysis declared on the label or 
tag. 

Sec. 6. Commercial feeding stuffs shall be deemed mislabeled 
if they are not labeled or tagged in accordance with tbe provisiona 
of section three. 

Conmunlty Propartyi See Husband and Wife; Landlord and 
Tenant; Wills; Succession. 

CompoiitioB with Cr«ditor>: See Bankruptcy. 
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ComproDii**, Offar of, Bafora Trial: See Tender; Deposit in 
Court; Action. 

If the defendant, at any time before the trial, offvn, in writing, 
to allow judgment to be taken against him for a apecified aom, the 
plaintiff may immediately have judgment therefor, with the coita 
then accrued; but if he does not accept such offer before the trial, 
and faib to recover in the action a sum in exceaa of the offer, ha 
cannot recover costs incurred after the offer, but costs moat ha 
adjudged against him, and, if he recovers, be deducted from bis 
recovery. The offer and failure to accept it cannot be given in 
evidence nor affect the recovery, otherwise than as to coats. 

CoDceelmenI; See Insurance. 

CondiiioBal SaUs: See Real EaUte. 

Condition Pracadant: See Real Estate. 

Conilitioni SubiaqiianI: See Real Estate. 

CoMidaratLon; See Contracts, ^[8. 

Comaignaa: See Carriers; Bill of Lading. 

CoBaJBiiinantai Is intended to be a loan for sale of personal 
property. Sec Loans, Pledce, Deposit, Storage, Bailments. No 
title is intended to be pasL^ed until the articles have been sold by 
the consignee, and yet if the party to whom the goods are consigned, 
should in bis tnrn pledge t^ese goods, and leave the state with the 
money — the consignor would be compelled to pay the amount of the 
pledge to the pledgee, upon the legal proposition that having clothed 
a person with apparent authority and dominion over goods, he can- 
not complain with what is done with them. 

One does not pass title to consigned goods by sending a statement 
each month showing the amount of goods thus consigned then in 
possession of consignee, and showing also the amount of former 
goods thus sent him, and payments made for them. See Installment 
Sales. It is better business to use a special form of bill heads, or 
memorandum statement, containing a clause, "These goods are on 
consignment or memorandum, and not sold. The title to them shall 
not pass until paid for by the consignee." It would be better still 
to cause the consignee to sign a special contract, in winch he would 
agree precisely under what conditions the goods were sent and 
received, how long they were to remain in his possession, how and 
where and at what price they were to be paid for, at whose expense 
they would be shipped, insured and returned. 
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CoaaicBori S«e Carrlen; BUI of L&ding. 

Contractai See Bottomr?; Respondentia Contracts; Independsat 
Contractor; Monopolies; Statute of Fiands; Liqnidated Damages; 
Good Will; Sales; Fartnerahip; Limitations; Alteration <1) Deflai- 
tlon; <2) Parties to the Contract; (3) Consent; (d) Offer; (6) 
Acceptance; (S) Berokation; (7) Object; (8) Consideration; (V) 
Void Contracts; (10) Executory and Execnted; (11) Express and 
Implied; (12) Delivery; (13) Seals; (14) Interpretation; (IS) 
Termination; (16) Alteration; (17) Destmetion or Cancelation. 

A contract is an agreement to do or not to do a certain thing. 

In order that a contract shonld exist, there should be (a) parties 
to it who are capable of contracting — see 1[2; (b) the consent of 
these parties — see fS; (c) a lawful object — see T7; and (d) s sufll- 
cient cause, or consideration — see US. 

All persons are capable of contracting — except minors, persons 
of unsound mind, and persons deprived of civil rights. 

There can be no fictitious persons to a contract; the parties 
should not only exist— as living persons, or persons who have an 
existence because of law (such as corporations, partnershipa, etc.), 
but the persons must also be possible of identificatioD. 

A contract, which has been made expressly for the benefit of a 
third person, laay be enforced by him at any time before the par- 
ties to it rescind It See Rescission. 

Consent of parties to a contract must be (a) free, and (b) mu- 
tual, and (c) communicated by each to the other. 

If the consent is not free, it is not absolutely void, but may be 
rescinded by the parties. See Rescission. 

If consent is obtained through Duress, Menace, Fraud, Undue In- 
fluence, or Mistake, it is not free nor real, even though it may seem 
to be. See Duress; Fraud; Undue Influence; Mistake. 

Consent is not mutual unless the parties all agree upon the same 
tlung in the same sense. But in certain cases, they are presumed 

Consent can be communicated with effect, only by some act or 
omission of the contracting party — by which he intends to commu- 
nicate it, or which necessarily tends to such communication. 

If a proposal prescribes any conditions concerning the communi- 
cation of its acceptance, the proposer is not bound unless the con- 
ditions are conformed to; but In other cases, any reasonable and 
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OBnftl mode mmj be adopted. (That ie, if the proposer writes tlwt 
the Jieceptftnce must be in writing, or by telef^raph, or by letter, or 
hj * certain day, he cannot be held by hiB proportion, unlets the 
acceptance is sent precisely as he says it shall be.) 

Consent is deemed to be fully communicated between the parties \ \ 
as soon as the party accepting a proposition has put his proposal \ i 
in the course of transmission to the proposer, provided, of course, \ I 
that he conforms to the terms of the proposal. (For example, aa 
acceptance sent by mail takes effect as of the time it was mailed, and 
not as of the time it was received.) 

An acceptance of a proposal, or of the consideration offered in a 
proposal, may be given by performance of its conditions. 

(For instance, if a reward is offered, any one performing the act 
for which the reward is to be given, may claim it.) 

An acceptance must be absolute and unqualified, or must include 
in itself an acceptance of that character which the proposer can 
separate from the rest and which will conclude the party accepting. 
A qualified acceptance is a new proposaL (That is. If yon offer 
to sell a horse to a man for flOO, and he says that he will give yon 
190, and a buggy (even though the buggy is worth more than ten 
dollars), this will not be an acceptance of his, but would be a new 
proposition from him to you, which you could accept or reject. 

A proposal to accept, or acceptance of, an offer, on terms varying 
from those proposed, is a rejectJon of the offer and pats an end to 
it 

One who submits a counter proposition instead of accepting an 
offer cannot abandon Che substitute and accept the original offer 
without the other party's consent 

If a person voluntarily accepts the benefits of a transaction, this 
is just the same as if he had consented to all the obligations which 
arose from such transaction — that is, as far as the facts are known, 
or as far aa they ought to be known — to the party thus accepting. 

Where services are rendered by one person, and another derives 
a benefit from such services — and when there is no agreement to 
pay for the services — yet the law will presume that the person who 
enjoyed the benefit of the services is bound to pay what they are 
reasonably worth. (See Limitations; Statute of Frauds.) 
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Where there Is a contract (either express or implied) for an in- 
definite time, with no time for payment specified — the statute of 
limitations does not begin to run until the services end. (See Statute 
Fraads.) 
I Rarokation; A proposal may be revoked at any time before its 
1 acceptance is communicated to the proposer, but cannot afterward. 

A proposal is revoked in one of the following four ways: (a) By 
the communication of notice of revocation by the proposer to the 
other party, as described, before his acceptance has been 
commonicated to the proposer; (b) by the lapse of time 
prescribed in such proposal for its acceptance; or, if no time is 
prescribed, then a reasonable time without communication of the 
acceptance. See Beasonable. (c) By the failure of the acceptor 
to fulfill a condition precedent to acceptance. See Conditions 
Precedent. (4) By the death or insanity of the proposer. 

A contract which is voidable solely because due consent has not 
been given, may be ratified by later consent. See Ratification. 

OBJECT: The object of a contract is the thing which is agreed 
apon to be done, or not to be done, upon the part of the party re- 
ceiving the consideration. 

The object of a contract must be lawful where the contract is 
made, and it must be possible and ascertainable by the time mch 
contract is to be performed. 

Unless a contract is impossible in the nature of things, everything 
is deemed to be possible. 

Contract to pay upon the happening of some future event — which 
is in the control of the promisee 

ConskUrationi See Real Estate; Negotiable Instruments, ^3105, 
3106, 3108, 3136. 

CoBsidaration: The following are known aa "good considerations," 
when either (a) or (b) is an inducement to the promisor; (a) any 
benefit conferred — or agreed to be conferred — upon the promisaor, 
by any other person, to which benefit the promissor is not lawfully 
entitled (b) any prejudice suffered (or agreed to be suffered) by 
such promissor — except such as he is lawfully bound to suffer at the 
time of consent; also (c) an existing le^l obligation resting upon 
the promissor, or a moral obligation originating in some benefit con- 
ferred upon the promissor, or prejudice suffered by the promisee, 
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to an «xt«nt eoTresponding with Hie extent of th« obligation, bat 
no farther or otiierwise. 

A written instrament is premunptlve evidence of a coniideration. 

The harden of showing a want of conslderBtion ralBcient to rap- 
port an instrament lieg with the party seeking to invalidate or 
avoid it. 

When a contract does not detenntne the amoant of the considera- 
tion, nor the method by which it is to be ascertained, or when it 
leaves the amount of it to the discretion of an interested party, tjie 
consideration mast be so macfa money as the object of the contract 
is reasonably worth. 

The true consideration for any written instrument can always 
he shown; (as, where a receipt or deed reada "for ten dollars," 
when two hundred dollars was paid, the Cottrt will permit testimony 
as to the tme amoant). See Accord and Satisfaction; Release. 

The consideration of a contract most be lawful. 

That is not lawful which Is: (1) Contrary to an express provision 
of law; (2) Contrary to the policy of express law, though not ex- 
pressly prohibited; or, (3) Otherwise contrary to good morals. 

The law will not aid either party to an illegal contract. It 
leaves the parties where it finds them. Neither a court of law, nor 
a court of equity, will aid the one in enforcing it, or give damages 
for breach of it, or set it aside at the suit of the other; or lend its 
^d to racover money hack — if the agreement has been carried out 
in whole or in part by the payment of money, or the transfer of 
other property. 

The separation of the good consideration from that which is illegal 
will not be made where the party seeking to enforce the contract 
is himself the one who made and breached the illegal consideratioo. 

If there are several considerations for one promise, some of 
which are legal and othera illegal, the promise is wholly void, as it 
is impossible to say which one of the considerationa indnced the 
promise. 

Where a contract has several distinct objects, of which one at 
least is lawfol, and one of the objects is unlawful — in whole or in 
part — ^the contract is void as to the unlawful portion and valid as to 
the rest 

When a contract has but a singls object, and such object is (1) 
unlawful (whether in whole or in part), or (2) wholly impossible 
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of parfomutnce, or (3) ao vsgnely expreiMd u to be wbolly nn- 
ucertainable — th« entire contract ia void. 

If any part of a aincle condderation for one or more objeeta, or 
s«T«ntl considerations for a ainsle object, ia unlawful, the entire 
contract ia void. 

Where a contrast proridea an excln^Te method which by Ita 
eonrideratlon ia to be aacertained, which meUiod is on ita face im- 
poaalble of execution, the entire contract la void. 

Where a contract provides an exclusive method by which its con- 
sideration is to be ascertained, which method appears posnble on 
Its face, but in fact is, or becomes, impossible of execution, such 
provisions only are void. 

AU contracts iriiich havo for their object, directly or indirectly, 
to exempt any one from reqtonsibility for his own fraud, or wilful 
injury to the person or property of another, or violation of law, 
«1iether wilful or negligent, are against the policy of the law. 

The following Idnds of contracts are void: A note given for a 
gambling debt; making a settlement because of threat of arrest; 
[ *n agreement to file on a homestead for a partnenhip; or to let 
> houses for proatitntdon. 

. Every contract' by which the amount of damages to be paid, or 
I other compensation to be made, for a breach of an obligation, ia 
i determined in anticipation thereof, is to that extent void, except 
under certain conditions. (See Liquidated Damages.) 

Every contract by which any one is restrained from exercising 
a lawful profession, trade or basineas of any kind, except as ia pro- 
vided, is to that extent void. 

Every contract in restraint of the marriage of any person, other 
than a minor, ia void. 

Any consideration may be executed or executory, in whole or in 
part. An executed contract is one the object of which is fully per- 
formed. All others are executory. 

When a consideration ia executory, it is not indispensable that 
the contract should specify its amount or the means of ascertaining 
it. It may be left to the decision of a third person, or regulated by 
any specified standard. 

KINDS OF CONTRACTS: A contract is either express or implied. 

An expreaa contract is one the terms of which are stated in 
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words. An implied contract is one the existence and terms of which 
are manifested by contract. 

All contracts may be oral, except such as are specially required 
by atatnte to be in writing. See Statute of Frauds. 

Where a contract, wtuch is required by lew to be in writing, is 
prevented from being put into writing by the fraud of a party 
to it, any otber party who is by such fraud led to believe that it 
is in writing, and acts upon such belief to his prejudice, may enforce 
it against the fraudulent party. 

DELTVEEY: A contract in writing takes effect upon its delivery 
to the party in whose favor it is made, or to his agent. 

The provision of the chapter on transfers in general, concerning 
the delivery of grants, absolute and conditional, apply to written 
contracts. (See Real Estate.) 

A corporate or official seal may be affixed to an instrument by a 
mere impression upon the paper or other material on which instru- 
ment is written, hut all distinctions between seated and unsealed 
hutruments are abolished. 

INTERPRETATION: The execution of a contract in writing, 
whether the law requires it to be written or not, supersedes all the 
negotiations or stipulation concerning its matter which preceded or 
accompanied the execution of the instrument. 

All contracts, whether public or private, are to be interpreted by 
the same rules, except as otherwise provided. 

A contract must be also interpreted as to give effect to the mutual 
intention of the parties as it existed at the time of contracting, so 
far as the same is ascertainable and lawful. 

The language of a contract is to govern its interpretation, if the 
language is clear and explicit, and does not involve an absurdity. 

When a contract is reduced to writing, the intention of the par- 
ties is to be ascertained from the writing alone, if possible; subject, 
' however, to the other provisions of this chapter. 

When through fraud, mistake, or accident, a written contract 
fails to express the real intention of the parties, such intention is 
to be regarded, and the erroneous parts of the writing disregarded. 

The whole of a contract is to ba taken together, so as to give 
effect to every part, if reasonably practicable, each clause helping 
to interpret the other. 

Several contracts relating to the same matters, between the same 
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putiM, Knd mad« mm puts of robatipHillj on* tmuetton, an to 

be takaii togetlier. 

A contnct most racelvs Boch sn iBtoipretetlon as win nuke it 
lawful, operatiTS, daflnlta, naaonabla, and capable af baing earriad 
Into effect, ff it can be dona without Tiolating the IntanliDn of tha 
partiei. 

The words of a contract are to be nndentood In their ordinal; and 
popular Mnsa, rather than according to their strict legal meaning; 
onleis osed by the parties in a technical sense, or unless a special 
meaning Is given to them by usage, in which care the latter moat be 
followed. 

Technical words are to be Intorpretod as usually understood by 
persons in profession or business to which they relate, unless clearly 
uaed in a different sense. 

A contract is to be Interpreted according to the law and usage of 
the place where it is to be performed; or, If it does not indicato a 
place of performance, then according to the law and usage of the 
place where it is mode. 

A contract may be explained by reference to the circnnutances 
under which it was made, and the matter to nhich it relates. 

However broad may be the terms of a contract, it eztenda only 
to those things concerning which it appears that the parties intond 
to contract 

If tiie terms of a promise are in any respect ambiguous or unce^ 
tain, it must be interpreted in tbe aense in iriiich the promissor 
beliered, at the time of making it, that the promiasee underatood it. 

Particular clauses of a contract are subordinate to its general 
Intent 

Where a contract is partly written and partly printed, or where 
part of it is written or printed under the special directions of the 
parties, and with a special view to their intention, and the remain- 
der is copied from a form originally prepared witiiout special refet^ 
ence to the particular parties and the particular contract in ques- 
tion, the written parts control the printod parts, and tha parts which 
are purely original control thoae which are copied from the form. 
And if the two are absolutely repugnant, the latter must be so far 
disregarded. 

Repugnancy in a contract must be reconciled, if possible, by such 
•n interpretation as will give aome effect to the repugnant c l au aa s . 
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mboTdfawte to the g«ii«zal intent and pntpoH of tho wholo coa- 
tnct 

Words In a contnct wUch an wholly inconiistent with ita natnra, 
or with tho main intentlou of the partiei, ara to be rejected. 

In caaei of nncertainty not removed by the preceding roiei, the 
language of a eon tract ahould be interpreted moet Btrongly 
against the party who earned the uncertain^ to ezisL The prom- 
issor is preanmed to be snch party; except in a contract between a 
public officer (or body, as such), and a private party, In which 
caae It is presumed that all nncertainty was caosed by the private 
party. 

Stipolationa which are necessary to make a contract reasonabla, 
or conformable to osage, are implied, in respect to matters concern- 
ing which the contract manffesta no contrary Intention. 

All things that in law or usage are considered as incidental to a 
contract, or as necessary to carry It into eifeet, are implied from it, 
unless some of them are expressly mentioned in it; in tnch case, all 
ether things of the same clase are deemed to be excluded. 

If no time is specified for the performance of an act required to 
be performed, a reasonable time is allowed. If the act is In its 
nature capable of being done instantly — as, for example, if it con- 
dsts in the payment of money only — it must be performed immedi- 
ately upon the thing to be done being exactly ascertained. (See 
Beasonable.) 

When all the parties who unite in a promise receive some benefit 
from the consideration, whether past or present, their promise is 
presumed to be Joint and several. 

A promise, made in the singular number, but executed by several 
persons, is presumed to be Joint and severaL 

A contract may be extinguiehed in like manner with any other 
obligation, and also in the manner prescribed by this article. 

A contract is extinguished by its rescission. See Rescission. 

A contract not in writing may be altered in any respect by con- 
aent of the parties, in writing, without a new consideration, and ta 
extinguished thereby to the extent of the new alteration. A con- 
tract in writing may be altered by a contract In writing, or by an 
executed oral agreement, and not otherwise. An executed con- 
tract is one the terms of which have been fully performed. 

The destroction or cancellation of a written contract, or of the 



;vGooi^Ic 



CONVEESrON 



sienBtare of the partiei liable thereon, with int«nt to eztingoisb 
the obligation of it, extingoishea it aa to kII the parties eonsentins 
to the act. The intentional destraetion, cancellation or material 
alteration of a written contract, by a party entitled to any benefit 
under it, or with his conaent, extinguishes all the executory obli- 
gationa of the contract in his favor, against parties who do not con- 
sent to the act. Where a contract is executed in duplicate, an alter- 
ation or destruction of one copy, while the oOmt exists, is not 
within the provisions of the last section. If one party to a contract 
has destroyed the subject matter, or disables himself so as to make 
performance impossible — his conduct is the same as if he broke the 
contract, although the time for performance has not then arrived. 

Contributory NaKlic"uat See Accident; Last Clear Chance; Neg- 
ligence. If Mr. A. sues Mr. B., claiming that it was through the neg- 
ligence of Mr. B. that some injury was done to Mr. A. — when in 
reality, the injury was caused by Mr. A.'s own carelessness — this 
b contributory negligence on the part of Mr. A. — and he will have 
Judgment rendered against him. 

CoBversioni See Claim and Delivery; Accession; Bill of leading, 
2130G.; Warehouse Receipts, 13; Damages. 

Consists in the exercise of acts of domain over the movables 
(personal property) of another; it differs from Trespass in that 
it concerns ownership, while trespass is the unlawful taking or 
interruption of possession, irrespective of ownership. Conversion 
is in two forms: (I when the wrongdoer appropriates to him- 
self Hm goods of another, and (2) when he does not so ap- 
propriate the ^ods, but nevertheless deprives the owner of them 
of their use — by an act of ownership. (See Larceny, Embeszle- 
ment. Claim and Delivery). But the simple act of meddling 
with another's property, where there is no intent to claim 
title to it — is not sufficient. (See Automobiles.) The refusal 
to deliver personal property on demand, to the owner, is con- 
verrion, although demand is not always necessary to show the intent 
of the one holding the possession. A refusal to transfer shares of 
stock in a corporation would be conversion, as would also the refusal 
of an officer to redeliver property wrongfully held. The amount 
of damages is the market value of the property, with legal interest 
from the time. If the conversion was wrongful, then exemplary 
s may also be collected, but no attorney's fees. 
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COKPORATIONS 



C«MT«T>Bc«t 3«e Bsftl Eitate. 

Cfliporattoui See Liena; Negotiable Instruments, 1^8103; Con- 
vernon. A corporation may be formed by ^^tuee or more Jjy- 
jng persons, a majfiQtr of whom must be resii^nta nf ttiU Rfj|tji 
and an of whom moat sign the articleB of incorporation before a 
notary or other similar official These articles of incorporation 
recite (first) the name of the corporation; (second) the place where 
it is intended to carry on its principal business; (third) the term 
for which It is intended to carry on such business (which shalL-flOi. 
■\l° inT]gp> tT..t) pftv Tears, in any case); (fourth) the nijiabep-af 
itn [JirertoTi (Tllifll ihnjl jiotbe in any case leas than thr ee: (fifth) 
the names and residences of those who are appointed as such direct- 
ors to serve for tfae flrat year; (sixth) the amount of its authorized 
capital stock, and the number of shares; (seventh) ' the-.^.Slfiaj>f 
the ^e^Boae-wha hart; ;ni]^Bcrihed tn thi* fit""^. *"'' f^f ^^^."J^ ~hii.ll 
each has subscribed; (eierhtb) the purposes for which the corpora- 
tion is formed. This last is the most important, and should be care- 
fully drawn by an attorney of experience, because a corporation Is 
limited in its future business transactions to what its charter (which 
is its articles of incorporation c ertified to by the 3ec retaaL-of 
State) permits it to do, and it may get into senoua legal entangle- 
fiSnts if it carries on a business which was not authorized. When 
these articles have been written to the satisfaction of the attorney 
for the proposed corporation, or its incorporators, the prjgjnal nonv 
is filed with th^ count y cleric of the county where the principal place 
of business is to he carried on, and a copy of it (certified to by 
this county clerk) is forwarded to the Secretary of State at Sacra- 
mento, together with the necessary fees (which vary from f 10.00 up, 
according to the amount of the capital stock) and with the amount 
of taxes for the first year. If the name chosen by the incorpora- 
tors doea not conflict with a name being used by any other corpora- 
tion in this State, and if the purposes are properly drawn, and if j V 
the proper amount of money has been sent, the Secretary of State] ' 
vU] thereupon issue a charter, the .origina l of which should be filed 
in the o^Bceof the coujLty-xIezk- where the original articles are filed. 
The corporation is^Qien ready to carry on its business. Frequently 
a corporation is organized for the purpose of taking over, or buy- 
ing out some business which has been conducted by one person, or a 
putnership, (For the method of transfer of such business, aea 
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COBPORATIONS 



Sales and Balk Lav.) Withbi tbiitf day from Vha tima th* char^ 
ter is iuned, the incorporatorTraiut meet and adopt a set oi b7< 
laws whiclt govern the conduct of the business in the future. At 
this meeting, or some later meeting, the offleert of the corporation 
irill also be elected, conaistinK of a President, Vice President, See- 
ntary and Treaaorer. The "'ri^j.'lc!!!- "'" "—-■'"* a"'' '■'-"-- ^ 
nrer must__alBq J>e_directon. aQd^^ttoeklmMezt^ the Secretary may 
he either or both, bat need not be either, and may be either ap- 
pointed or elected. Theae by-laws will also provide the duties of 
these various officers, and their limitations. At some meeting of 
tttia Board of Directors a resolution will be passed as to taking over 
the former business for a certain number of shares of the capital 
atoek of the corporation, or for the sale of the stock in some man- 
ner, or for Issue of stock for a patent right or real estate, or a 
lease, an option, or such other property as the Board of Direetora 
may determine to be for the best interests of the business of the 
corporation. But no shares can be issued by any corporation (either 
domestic or foreign) unless such corporation has received a permit 
from the Commissioner of Corporations of this State. See Blue 
Sky Law. 

STOCKHOLDERS' LIABILITY: California has more protection 
for the creditors of « corporaUon than any other State In the Union. 
Creditors may look for payment to the corporation, to its assets and 
to the stockholders, also, who are responsible at the following tinea 
and manner. First, for the difference between the par value of the 
stock and the amount paid for it, that is, if he paid ten cents a share 
for the stock the par value of which is one dollar, he would have to 
pay the other ninety cents; Second, for such proportion of the debts 
of the corporation, as his stock bears to the total issued and out- 
atandlng shares; that is. If he owns one thousand shares out of a 
total issue of twenty thousand, he must pay one-twentieth of the 
debts of the corporation, if they were incurred during the time he 
owned the stock. Bijt a recent 1i>i" *"■ r"""iitii ^^^*- i^nrpyr^t.^onm 
jfnay J>e. formed with **"* liHhl''*^T "* ''*"' r^'TCVhaldtr ItniitHtrT^ihT' 
l^oant of stock which ha ewm, -auLiuilinJhe propor t ion d esCTlbed. 
iTThird: Corporation directors have the right~l6 lev^^XBaSasments 
to obtain money for debts due, and for money to carry on or extend 
business. No such leyj must be of more than ten c ents a sha re, and 
none must be levied if « former is tSS unpaid. If the atocEllflldar 
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doM not pay th« anenmcnt whan callad for, the corporationW 
has the right to mII hia iharw nt public auction to the hijrhest bid-lj 
der, for cuh, or to bid them In itself ; or it may aae him for the 
amonnt of the aaseaiment and not lell his aharea. If the corpom- 
tion buys in the eharea, it haa the right to sell them again to any 
other person for any stun decided by the Board of Directors. But I 
e orooiy tions can be onroaii ed with their gtfick issue nonaueuable. | 

There are special lam for the following classes of corpora^ons: 
Agricultural fair, banking, bridge, board of trade, benevolent, cem- 
etery, colleges, co-operative business, chamber of cominerce, chute, 
ferry, homestead, insurance (including accident asseument, annu- 
ity, endowment, fraternal, fire, life, livestock, marine, mutual 
benefit, mortgage, title) ; land and building, mechanics institutes, 
loan, mining, fire, prevention of cruelty to children and animals, 
railway, religions, social, savings and loan, seminaries of learning, 
street railway, telegraph and telephone, water and canal, wharf, 
wagon road. 

A corporation may change its name, or its principal place of busi- 
ness, or its purposes, or the preference of its stock issue, or its term 
of existence <but not over fifty years altogether); increase or de- 
crease the nomber of members on its Board of Directors (but never 
less than three) ; increase or decrease the amount of its capital 
stock (but never to less than its indebtedness) ; or create a bonded 
indebtedness (which must be less than its capital stock) ; amend ita 
bylaws or articles of incorporation, dissolve after all its debts are 
paid (and then may distribute its assets to its stockholders) ; acquire 
re^l property, but only enough necessary to carry on its business. 
A coloration must &}e cer tified eooies o f its articlgs of inc^soration 
In aver r ctaiatff in this State whfif e it dyeaJj ualnes s o{ holds^iofh- 
erty; adopt by-laws within thirty days after its charter^TT^signed; 
elect directors annually; furnish financial statement to each stock- 
holder at least one week before the annual meeting. 

DIRECTORS must organize and elect officers immediately after 
their election; hold their meetings at the office or principal place 
of business of the corporation; a majority must be residents of the 
State, and all must be stockholders; Directors must not pay ^m- 
deqda except foup surplus profits; make entries, reports, public 
notice — ^which are false in any material representation. 

A STOCKHOLDER has the right to vote at the annual meeting 
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<or qtedkl meeting of stockholden) ; either in person or hy proxy; 
to inqieet the books, mnd papers of the corporation at any reasonable 

itinte, provided be bas no motive to injure the corporation in so 
ooinc; to inspect the mine (if it is a mining corporation). In Tot- 
ug, he may cnmnlate his vote; thst is, if there are five directors 
tb be elected, and he owns 1000 shares, he may vote five thousand 
glares for any one director, and none for any others. 

FOREIGN CORPORATIONS may not maintain an office or do 
business in this state upon any more favorable terms than may a 
domestic corporation. A foreign corporation must pay the same 
filing fees and annual tax as does a domestic, and in addition must 
also pay a fee of (76 for the privilege of filing a certified copy of 
its articles of incorporation. It is amenable to the Blue Sky Law, 
to the stockholders' liability, mining and asaessment lavs. 

Coatii See Action; Deposit in Court The winning party in a 
law suit is entitled to judgment for the court costs which be has 
expenaea, or made himself liable for (See Tender; Deposit in Court), 
or unless — in the Superior Court — the amount of the judgment is 
less than $300, except when in cases appealed from the Justices' 
Court. 

The person who begins the action must pay the court costs in ad- 
vance; in the Justices' Court — ^two dollam when the complaint is 
filed, and three dollars for hearing on demurrer, or for trial fee, if 
no demurrer is filed— but if demurrer fee is paid, this also serves as 
trial fee. There is also the charge for service of summons, being 
fifty cents and mileage for each person served; service of subpoena, 
the same charge; and constable fees, if an attachment is levied. 

In the Superior Court the filing fee is six dollars; two dollars 
for hearing on demurrer, or any motion, or setting for trial. There 
are no further charges, unless jury is requested — except service of 
process and Sheriff's charges. If Jury is requested, the party 
desiring it must deposit with the Clerk of the Court at the time of 
such request, the sum of two dollars per day for each juror, and 
the reporter's fee of five dollars. At the trial of the case, if a 
shorthand reporter is desired, his charge is ten dollars per day, one- 
half to be paid by each side. A reporter is seldom asked for in the 
Justices' Court, unless it is expected that the case wiil be appealed, 
and that evidence taken will be needed in the Superior Court trial. 

If the case is decided in favor of the pluntiff, these costs are 
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added to the unonnt of the judgment, and the defendant then has 
to pay them. If the case ia decided In favor of the defendant, he 
ia entitled to soch costs aa he may hare obligated himself to pay, 
■och as charges for service of papers, mtneas fees and mileage. 

If a person will make an affidavit that he is an absolute pauper, 
and has no money, nor any means of gaining any, he is entitled to 
have all the processes of the court issued at no charge, even to jury 
fee. 

CourUi California laws have provided for six different courts: 
The Recorder's Court, the PoHco Court, the Justice's Court, the 
Superior Court, the Appellate Court and the Supreme Court. In 
addition to these, the United States Circuit Court holds sessions in 
various cities of this state. 

The procedure in each of tliese courts differs, and no attempt 
will be made in this book to discuss the procedure in detail— only 
such as will be enough to show the differences and make the pro- 
ceedings clear. The many details of technicalities should be left 
to the knowledge of your lawyer. 

The RECORDER is appointed by a Mayor or the Board of Trus- 
tees and has the same powers as a Police Justice and (civilly) as a 
Justice of the Peace, provided the matters sued upon occurred 
witUn the boundaries of his city. 

The POLICE JUSTICE is an elective office. This court tries 
«aseB for violation of any city ordinance, and actions for collec- 
tion of city licenses. 

The JUSTICES' or TOWNSHIP COURTS try cases on bonds and 
nndertakinga; enter judgment by confession; foreclose chattel 
mortgages; on contract; on claim and delivery; for injury to per- 
sons or property, and injury to real property — all when the amount 
claimed does not amount to $300.00, exclusive of interesL Also 
try cases in unlawful detainer when the amount of rent is not over 
926, but the damages may be any amount. The Justice also tries 
cases for violation of a state law, when less than a felony, and 
conducts the preliminary examination of persona accused of fel- 
onies, deciding whether or not such persons are to be tried by a 
jury. 

The SUPERIOR COURTS try the following cases: Insolvency; 
probate; divorce, or annulment; equity; nuisance; forcible entry; 
unlawful detainer, when the monthly rent is over $25.00, and the 
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dunsgea an over $200.00; kU aetiotu invalTing title or pobmhIod 
of real property, or legality of tax, impost, aaieument, toll or 
nnnlcipal Ane; civil actiona not capable of pecaniazy eatimatioii; 
all other actions in which the demand ia |SOO.OO, or more, ex- 
clasive of interest; writs of mandamus, review, prohibition, quo 
wanasto, habeas corpus. They act as the court of appeal from 
Judgments of the Recorders', Police and Justices' Courts. 

The DISTRICT COURTS (known as Appellate Courts) consider 
all cases sent to it by the Supreme Court, and may Issue the same 
writs as the Supreme Court; they hear and decide cases on appeal 
from Superior Court in which the demand is fSOO.OO to f2000.00, 
and cases of insolvency or to abate nuisance, as well as forcible 
entry and detainer (except those arising in Justices' Courts). In 
case a decision of this court la not satisfactory to one side of a 
controversy, a motion for rehearing may be made, addressed to 
the Supreme Court But this decision is final. 

The SUPREME COURT consists of Six Justices, elective. It 
hears and decides matters on appeal from Superior Court and re- 
views decisions of Appellate Courts. It may issue writs of man- 
damus, prohibition, quo warranto, review and habeas corpus. 

CovenanUt See Real Estate, ^6. 

Crediti See Checks. 

Any person who shall knowingly make or cause to be made (either 
directly or indirectly, or through any agency whatsoever), any false 
statement in writing, with intent that it shall be relied upon, re- 
specting the financial condition, or means of ability to pay, of him- 
self, or any other person, firm or corporation, In whom he is inter- 
ested, or for whom he is acting, for the purpose of procuring in any 
form whatsoever, either the delivery of personal property, the pay- 
ment of cash, the maldng of a loan or credit, the extension of a 
credit, the discount of an account receivable, or the making, accept- 
ance, discount, sale or indorsement of a bill of exchange, or prom- 
issory note, for the benefit of himself or of such person, firm or cor- 
poration; or 

Whoever procures either of the benefits or things mentioned in 
the preceding paragraph (for the benefit of himself, or of such firm, 
person or corporation), Icnowing that such a false statement in 
writing has been made concerning the financial condition or means 
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OT ability to pay, of hlmielf, or of nich psnon, flim or eorpors- 
tion; or 

Whoever repreaenta on a later day, tbat such statement formeriy 
made (if then made on snch day) would be Uien true — ^when in fact 
sach stat«ment would be then false — and procores upon the faith of 
it (for the benefit of himself or of such person, firm or corporaUon) 
either of the things of benefit described in the first pangnph, when 
he knows that a statement in writing has been made, concerning the 
financial condition or means or ability to pay of himself or mch 
person, firm or corporation — 

Shall be guilty of a misdemeanor. 

Cradltors) See Sales; Frauds; Assignment; Bankruptcy; Bulk 
Law; Actions; Transfers; Limitations; Attachment; Warranty; 
Guaranty. 

CropsT See Water Law; (Mutual Company); Damages; Landlord 
and Tenant; Attachment; Real Estate. 

Crops: The general rule is that products of the earth, which 
are annual, raised by yearly manurance and labor, owing to their 
annual existence to cultivation by man, are commonly called emble- 
ments, and are personal property. In California, these include gar- 
den vegetables and fruits of trees and vines. See Liens; Hortgages; 
Chattel Mortgage; Real Estate; Water. Where the tenancy is of 
uncertain duration, and is terminated while the crops are growing, 
through no fault of the tenant, he has the right to harvest and re- 
move the crops (This case seems to be as near as the California 
courts have gone, but the law undoubtedly is that when a tenant has 
planted a crop, he will be permitted to harvest it and remove it' — 
unless mortgaged). 

Crots-Camplaiati See Actions. 

DamscMt See Measure of Damages; Liquidated Damages. 

Damages is the amount of money which is considered by the law 
to recompense a person for the loss or Injury which he has suffered. 
The amount is called the "measure of damages." 

The value to the buyer or owner of property, when deprived of 
its possession, is deemed to be the price at which he might have 
bought an equivalent thing in the market nearest the place where 
the proper^ ought to have been put into his possession — and at 
such time after the breach of duty upon which his rigfat is founded. 
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u tronld raffice for him to make Boch a pnrchaM, acting with reuon- 
abl« diligence. 

If a person is deprived of personal property which has a pecoliar 
Tolne, he ma? recover that value for its injury or for being deprived 
of it, from one who had notice of it, or from a wilful wrongdoer. 

The value of an inatnunent in writing is presumed to be that of 
the property to which it entitles its owner — ^for the purpose of fix- 
ing the amount of damage. 

The damages for conversion of personal property is (1) the value 
of the property at the time of the conversion, with the interest from 
that time; or — where the action has been prosecuted with reasonable 
diligence — then the highest market value of the property at any 
time between the conversion and the verdict, without interest, at 
the option of the injured party; and (2) a fair compensation in time 
and money properly expended in pursuit of the property. 

If a seller fails to deliver personal property which he has agreed 
to deliver, and if the price of it has not been fully paid in advance 
— the buyer is entitled to recover the value of the property to him, 
over and above the amount which would be due to the seller under 
the contract — if it had been carried out. 

If a buyer fails to accept and pay for personal property, and the 
title is vested in him, the damage caused is the amount of the con- 
tract price. 

If the title is not vested in the buyer, and he does not accept and 
pay for peraonal property which he has agreed to accept and pay 
tor — ^then the property should be sold under the lien law (which see), 
and the damage is the difference between the amount thus received 
and the contract price; but if not sold under the lien law, then the 
damage is the diiference between the amount due from the buyer, 
over and above the value to the seller — and plus the excess of ex- 
penses in carrying it to market, over the amount which would have 
been incurred for ita carriage if the buyer had accepted it. 

The value of property to a seller of It is deemed to be the price 
which he could have obtained for it in the market nearest to the 
place at which it should have been accepted by the buyer — and at 
such time after the breach of the contract as would have sufficed for 
the seller to effect a resale, acting with reasonable diligence. 

No damages can be recovered for a breach of contract. If they 
are not clearly ascertainable both in their nature and origin. 
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Wli«Te a breach of duty has eansed no noticeable injnrr to tha 
party affected, he may yet recover nominal damages. 

In all cases damages mast be reasonable, and wliere an obligation 
of any kind appears to create an unscionable and grossly oppressive 
damage, which may be contrary to mbstantial justice — no more 
than reaaonable damages can be recovered. 

Damages for a breach of an obligation to pay money only, is the 
amount which is due by the terms of the obligation, with interest 
on it 

The jury decides the amount of damages for seduction, for per-' 
sonal injuries, for malicious prosecution, for false arrest, for breach 
of promise. 

If a seller fails to deliver personal property, when the price has 
been fully paid to him in advance, the damages are the same as in 
ease of wrongful conversion. 

Dmte: See Negotiable InatmmenU, 3093, 3092. 

Days of Grace: See Negotiable Instruments, 113166, 3217; Bill 
of Lading. In some states three days are allowed for payment of a 
negotiable instrument, after its due date. California has no such 
rule, 

DemU: There are ten forma of deeds used in this State, namely: 
(1) Quit Claim; (2) Gift; (3) Survivorship; (4) Defeasance; <6) 
Sheriff's; (6) Tax; (7) Trust; (8) Corporate; (9) Grant; (10) 
Warranty. 

1. QUIT CLAIM DEED: This form of deed is used to clear 
away some cloud upon a title. As, for example, when some remote 
heir to property mi^ht claim a very small interest in it, or when a 
husband desires to pass title of his community interest to his wife, 
or in any other case where the person conveying has a very small 
and unknown claim or interest in the property. A person may 
make a quit claim deed to any property in the world, whether he 
has or claims to have any interest in it or not; by doing so he 
does not in any manner imply that he has any interest in the prop- 
erty, past, present or future. The person who takes such a deed, 
accepts it with the risk that he is acquiring nothing. 

The following phrases, when Contained in a deed, pass whatever 
title the grantor had at the time of executing the deed: "Demise, 
release and quit-claim;" hath and does hereby forever release and 
forever quit-claim;" "all my right, title and interest." 
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GIFT DEED: Th« wordinc of a gift deed ia nsully m follows: 
"Id considarstion of tbe love and aff«ctioD whicb I bear to and 

hsTe for , I hereby give to her (him) all that real 

property eitoated ," etc., the balance beinc as in the 

ctistomary grant deed. 

DEFEASANCE: Sometimes one man executes and dellTers a 
deed of property to another, aayinr, "Keep this as secority for the 
loan, and retnm it to me when I pay yoa" — or words of the same 
effect — showing that the deed was not intended to pass the title 
forever, bat was only given as security. Such a deed is called a 
deed of DEFEASANCE, and it must be foreclosed the same as If it 
were a mortgage, no matter what its wording may be. This deed 
■hould be recorded, the same as any other, so as to notify any 
other persons who may have an interest in the property. 

SUSVIVORSHIP OB JOINT TENANCY DEED: The peculiar 
feature of this form of deed is the right of survivorship. That is, 
where property is conveyed to two or more persons as joint tenants, 
each holds an equal share, with equal rights in all respects, and 
upon the death of one joint tenant the estate passes at once in its 
entirety to the survivors without probate and finally to the last 
sorvivor, and not to the heirs or representatives of the deceased. 
This form of deed is quite frequently used in conveying proper^ 
to husband and wife, where each spouse desires the other to be 
sole heir. The wording is: "Grant to and (insert- 
ing in these blank spaces the names of the parties) and to the 
survivor of them." 

A SHERIFF'S DEED is one given by the Sheriff to the pur- 
chaser at a foreclosure sale, or other sale under execution. It 
transfers all the title which Judgment debtor had in the property 
sold at the time of the levy of the execution — but no after ac- 
quired title. 

TAX DEED: A deed from the tax collector duly acknowledged 
or proved is (against actual fraud) conclusive evidence of the 
regularity of all other proceedings, from the SBsessment by the 
assessor Inclusive, up to the execution of the deed. Such deed 
conveys to the State the absolute title to the property described 
therein, free of all incumbrances — except any lien of taxes levied 
for municipal purposes, and except when the land is owned by the 
United States or in this Stste, in which case it is prima facie 
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evidence ot the right of poueulon, aeeraed m of the date of tbe 
deed to the State. 

But If there have been any technical irTegnlarity is the pro- 
ceedings up to the time of the ule, the buyer may find himself 
holding nothing hut a piece of paper, provided an action to QUIET 
TITLE is filed against him, and he cannot prove all the necessary 
tacts. The bnsineu of baying tax and assessment titles Is a very 
dangerous one. 

CORPORATION DEED: The customary form is similar to a 
grant deed, except that it should contain a clause showing that the 
persons who sign the deed on behalf of the corporation, have the 
right to do so, either by resolution of the Board of Directors, or 
some other way. Just because persons are ofiBcers in a corporation, 
they do not have the right to deed its property, without authority. 

GRANT DEED is the one customarily used in transfer of prop- 
erty in this State. When the word "grant" is used in any convey- 
ance by which an estate of inheritance or fee simple is to be 
passed, the following covenants, and none other, on the part of 
the grantor (for himself and his heirs) to the grantee (his hein 
and assigns) are implied, unless restrained by express terms con- 
tained in such conveyance (See Restrictions, Reservations and Con- 
ditions, under Real Property) : 

(1) That previous to the time of the execution of such convey' 
ance, the grantor has not conveyed the same estate, or any right, 
title or Interest in it, to any person other than the grantee; (2) 
That such estate is at the time of the execution of BUch conveyance 
free from incumbrances done, made or suffered by the grantor, or 
by any other person claiming under him — such covenants may be 
saed upon in the same manner as if they had been expressly in- 
serted in the conveyance. (See Incumbrances, Liens, Conditions 
and Covenants.) 

Such a deed also carries the after acquired title; but it does not 
retroBct so as to give the buyer a right to bring an action for past 
illegal use of water, when the land borders a stream. 

BARGAIN AND SALE DEED: Is merely a form of the grant 
deed. The additional words "bargain, sell and convey" being used 
in ft operate not merely to release, but to transfer any interest 
which the grantor has in the land at the time of the date of tiie 
deed. 
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WAERANTT DEED; Thi» form ia not uHd in this SUte for 
the reason that the corenant of vamuit7 is implied by law In 
the use of the word "^rant" in the ^rant deed. A warranty, how- 
ever, andertakea upon the failiire of the title to pay compensation 
in money for the loss thus sustained; this would equal the pur- 
chase price, with interest at the legal rate computed to the date of 
eviction. (See Warranty.) 

A TRUST DEED is a conveyance, made for the purpose of se- 
curing a debt. It differs from defeasance, in that the ^antec is 
some third person, who holds the letral title to the property, as 
Tmstee, and ia not made directly to the person to whom the debt 
is owed. It differs from the mortgage, in that there is no right of 
redemption, and no action at law is necessary to "foreclose" — an 
it is called, although there is no "foreclosure," as that term is 
known in law. If the debt is not paid when due, upon demand, 
the trustee must sell the property (as will be explained later), and 
his deed passes title at once to the buyer. A trust deed does not 
operate either as a lien or an incumbrance, for one cannot have an 
interest in real property, and a lien upon it at the same time. 

If the Trustee will net sell, whon requested to do so, the Court 
will do so for him. If a trust deed is made upon land when there 
are growing crops on it, and a chattel mortgage is afterward made 
upon these crops, the buyer at a sale under the trust deed will 
also secure title to the crops, free of the chattel mortgage. 

Its validity has been frequently upheld by our Supreme Court, 
one case saying: "Trust Deeds, to secure payment of a debt, are 
an anomaly in our system, and are admittedly inconsistent with 
the policy of this State in regard to mort<;sgc3. It is at least 
doubtful if they would be now sustained but for a line of decisions 
made before they were very seriously questioned," 

Strictly speaking, there is no "foreclosure," yet this is the term 
used when the trustee is given notice to cell, and does sell. In 
1917 the Legislature passed an act by which the debtor in a trust 
deed is given some few rights which be never possessed before. 
Formerly it was only necessary to advertise the time and place of 
sale in "some newspaper of general circulation published in the 
county where the real property is situated." At preaent, a notice 
of the bleach of the conditions of the deed, and of the intention 
of the trustee to sell, must be recorded in the office of the coun^ 
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recorder of th« count; where the propert:r in located; then three 
months >haU elapae (daring which time the debtor, of course, 
could save his property by paying what was doe, with the costs 
added) ; then the trustee must give an additional notice of the time 
and place of sale, the same as under execution. (See Execution.) 
After the sale is made, the debt may not be satisfied. The creditor 
has the right to bid the property in for any reasonoble sum — even 
it may be leas than the amount of the debt, and If he receives less 
than the full amount at the sale, he has the right to sue the 
debtor for the difference—and can collect It, if the debtor has 
the money. 

DELIVERY: A grant takes effect so as to vest the interest in- 
tended to be transferred only upon its delivery to the grantor. 

A grant cannot be delivered to the grantee conditionally. De- 
livery to him, or his agent as such, is absolutely necessary, and 
the instrument takes effect thereupon, discharged of any condition 
on which the delivery was made. 

A grant duly executed is presumed to have been delivered at 
its date. 

Though a grant be not actually delivered into the possession of 
the grantee, yet it is to be presumed constructively delivered in 
the following cases: (1) When the instrument is by the agree- 
ment of the parties at the time of its execution understood to be 
delivered, and under such circumstancei that the grantee Is entitled 
to immediate delivery; (2) Where it is delivered to a stranger for 
the benefit of the grantee, and his assent is shown, or may be 
presumed. 

Delivery depends upon the intention of both grantor and grantee. 
No precise words nor character of acts, are necessary, but the 
grantor must show that it is bia intention to part wiUi the title 
for all time. 

But delivery of itself may not always pass title, as it might be 
shown that the paper was delivered for another purpoise, or the 
grantee might run away with it, or obtain possession of it wrong- 
fully, or by false pretenses. If a man was drunk and thought the 
deed was a letter, or a deed was delivered by some one who did 
not understand what his act meant — the deed would be voidable. 

A husband executed a deed to property to his wife, but she 
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died bafore she raeoTdad it, and ba found it and dMtrojred it. 
This vu a piod delivery, and title passed. 

In another case a hosband and wife each deeded their property 
to the other, and then ezchanged deeds, intending to have eitlter 
deed recorded when either party should die. This was not a good 
delivery. (See Escrow.) 

POSSESSION: Possession or the right to possession must be 
giTen to the grantee at the time of delivery of the deed. 

The acts of dominion and ownership over land which may be 
sufficient to constitute an actual possession vary according to the 
condition, sise and locality of the tract, usually evidenced by oe- 
ciqtation, by a substantial enclosure, by cultivation, by appropriate 
use. 

Possession of a river bed is snfflcieatly evidenced by clearing and 
cultivating suitable parts thereof, pasturing on parts upon which 
grass and clover grow, taking and selling gravel, selling timber and 
logs lodged by winter floods, renting portions and the enclosure of 
the entire tract by fences and barriers sufficient to tarn stock. 

"Possession of lot given and guaranteed to purchaser on transfer 
of title." Such possession means physical possession and unless so 
delivered the purchaser need not be called upon to complete his 
payments. 

If there are tenants on the property, delivery could not be made 
unless the grantee was willing to accept the tenants. When one Is 
in possession of land It is presumed that he is rightfully and law- 
fully there. 

SIGNATURES: Witnesses are not required in this State, and 
the necessity for a seal has been abolished. Even the word "seal" 
or a scroll or the attaching of a wafer to the paper is not neces- 
sary — as it ia in some other states. No special form of signature 
is necessary, as long as it shows that the grantor desired it to be 
his act. If the grantor cannot write and another guides his hand 
while he makes his signature it is good. Or if his signature is 
made by another person at his request and in his presence. Sev- 
oral persons, in addition to the grantor, may sign a deed, but do 
not convey any of their right in the property, even where a hus- 
band signs with his wife on a deed conveying title to hia wife's 
separate property. If the grantor owns the land he may sign bis 
own or any other name, and it will pass the title as between him 
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DEFAMATION 



and the grantee. If his tme name is in tha body of th« deed and 
he rigns any other name, bat aeknowledgei the deed by his tme 
name, he passes tlUe. 

DafamBtioB IB effected by (1) slander or (2) libel. 

Slander is false and malicious defamation by word of month 
which charts any person with crime, or punishment for crime; or 
impnted in him the present existence of an infections, conta^oos 
or loathsome disease; or tends directly to injure him in respect to 
his offlce, profession, trade, or business, either by imputing to him 
general disqualifications in those respects which the office or other 
oGcapation peculiarly requires, or by imputing something with 
reference to his trade, profession, office or business that has a 
natural tendency to lessen the profits; or imputes to him impo- 
tence, or a want of chastity; or which by natural consequence, 
causes actual damage. 

Libel is a false and unprivileged publication which exposes any 
person to hatred, contempt, rid tc ale or obloquy, or which causes 
him to be shunned or avoided, or winch has a tendency to injure 
him Hi his business. The following expressions have been decided 
by our courts to be libelous: "You are a thief;" "she is tricky and 
unreliable and destitute of honorable or womanly characteristics;" 
"he sold out the support of his paper to a certain corporation for 
money;" "she is the paramour of a man not her husband;" "he 
set fire to a wood yard, in which a warehouse was located;" 
claiming that one attorney is in collusion with another; afllnity; 
hypocrite. 

To constitute libel, there must be malice (which see), actual or 
implied, on the part of the publisher. 

1. In an action for libel or slander the clerk shall, before issu- 
ing the summons, require a written undertaking on the part of the 
plaintiff in the sum of five hundred (600) dollars, with at least two 
competent and sufficient sureties, specifying their occupations and 
residences, to tbe effect that if the action be dismissed or the de- 
fendant recover judgment, that they will pay such costs and 
charges as may be awarded against the plaintiff by judgment, or 
in the progress of the action, or on appeal, not exceeding the eum 
specified in the undertaking. An action brought without filing the 
undertaking shall be dismissed. 

2. Each of the sureties on the undertaking mentioned in the 
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flnt section atoll uinex to tbe same an affidavit that he u a reu- 
dent and faooBeholder or freeholder within the eonnty, and is worth 
doable the amount specified in the undertaking over and above all 
his just debta and liabilities, exclusive of property exempt from 
execution. 

DefM»>c«i See Deeds. 

Defect: See Negotiable Instruments, ^3136, 3137. 

Dafcaiaai See NegoUable Instruments, 1[3138, 3139. 

D«fi«ieacj Jndsmeat*: See Mortgage; Chattel Mortgage; Trust 
Deed; Inetallment Soles. 

Delivery: See Deeds; Real Estate; Sales. 

Daliverj: See Contracts; Depository; Negotiable Initruments, 
P007, Sill, S115, 3148. 

Damandi See Action; Personal Injuries; Negotiable Inatrumenta, 
1[3088, 3152, 3266a. 

DamaBd is not necessary before filing an action (aa is usually 
believed), unless, the cause of action depended on it. The filing 
of the suit fs sufficient 

Daroarrar: See Action. 

Dapoia is every mode of written statement under oath or affinna- 

Dapoaiiori See Deposits, \2. 

Daposit of Paraanal Propertj: See Storage; Liens; Warehouso- 
man; Findings; Pledge; Warehouse Receipts. 

1. A DEPOSIT may be voluntary or (2) involuntary; and for 
safe keeping or exchange. 

2. A voluntary deposit is made by one giving to another, 
with his consent, the possession of personal property to keep for 
the benefit of the giver, or of a third person. The person giving 
Is called the depositor, and ttie person receiving Is called the deposi- 
tary. 

8. An involuntary deposit is made (1) by the accidental leav- 
ing or placing of personal property in the possession of any person, 
without negligence on the part of the owner of the thing; or (2) 
in cases of fire, shipwreck, inundation, insurrection, riot, or like 
extraordinary emergencies, by the owner of personal property, 
committing it to the care of any person by reason of this necessity. 
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4. A penon with whom * thins is deposited in lach manner, is 
boimd to tmke charge of it, if able to do bo. 

B. A deposit for keeping is where the depository is bound to 
retom the identical thing deposited. 

6. A depogitor7 for exchange is one in which the depositatr is 
onljr bound to return the thing corresponding in value or in kind to 
that which is deposited. 

7. A depository most deliver the thing to the person for whose 
benefit it was deposited, on demand (whether or not the deposit 
was made for a definite time) unless he has a lien upon the thing 
deposited (see Liens) or unless he has been forbidden or prevented 
from doing so by the owner of the thing — or by the act of the law, 
and if he has given the notice required in ^10. 

8. A depository is not bound to deliver a thing deposited with- 
out demand, even where the deposit was made for a specified time. 

9. A depository must deliver the thing demanded at his resi- 
dence, or place of business, aa may be most convenient for him. 

10. A depository must give prompt notice to the person for whose 
benefit the deposit is made, of any proceedings taken adversely to 
hie interest in the thing deposited, which may tend to exciise the 
depositary from delivering the thing to him. (See 1[7. 

11. A depositary who believes that a thing deposited with him 
is wrongfully detained from its true owner, may give him notice of 
the deposit; and if, within a reasonable time afterward, such sup- 
posed owner does not claim it, and sufBciently establish his right to 
it, and also indemnify the depositary against the claim of the de- 
positor, the depositary is exonerated from all liability to the person 
to whom he gave the notice — upon returning the thing to the de- 
positor, or provided he assumes (in good faith) a new obligation 
in respect to the thing, to his prejudice. When a deposit is made 
in the name of two or more persons, deliverable or payable to 
either or their survivor or survivors, such deposit, or part of it, or 
increase of it, may be delivered or paid to either of said persons or 
to the survivor or survivors in due course of business. 

12. A depositor must indemnify the depositary (1) for all dam- 
age caused to him by the defects or vices of the thing deposited and 
also (2) for all expenses necessarily incurred by him about the 
thing, other than such as are involved in the nature of the under- 
taking. 
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18. A d«piMitoi7 of liTine »niin«li mtut prDTlde them with 
miUbU food and shelter, uid t»«t them kindly. 

14. A depoiItuT majr not ose the thing dapositod or permit it 
to be used, for *ny purpose, witliont the consent of the depositor. 
He may not, if it is purposely fastened by any depositor, open it 
withoat the consent of the latter — except in case of necessity. 

16. A depositary is liable for any damage happening to the 
tiilnE depodted (daring his wrongful use of it) unless snch damago 
is one which most inevitably have happened even though the property 
had not been used. 

16. If a thing deposited is in actnal danger of perishing before 
instraetionB con be obtained from the depositor, the depositary 
may sell it for the best price obtainable, and retain the proceeds as 
a deposit — giving immediate notice of his proceedings to the de- 

IT. If a thing is lost or injured during its deposit, and the 
depositary refuses to Inform the depositor of the circumstances 
under which the loss or injury occurred (so far as he has informa- 
tion concerning them) or if the depository wilfully misrepresenta 
the circnmstancea to the depositor — the depositary is presumed to 
have wilfully — or by gross negligence — ^permitted the loss to occur. 
But such liability for negligence cannot exceed the amount which 
he is informed by the depositor, or has reason to suppose, the thing 
deposited to be worth. 

GRATUITOUS DEPOSIT is a deposit for which the depositary 
receives no consideration beyond the mere possession of the thing 
deposited. An involuntary deposit is gratuitous, the depositary 
being entitled to no reward. A gratuitous depositary must use, at 
least, slight care for the preservation of the thing deposited. The 
duties of a gratuitous depositary cease: 1. Upon his restoring 
the thing deposited to its owner; or, 2. Upon his giving reasonable 
notice to the owner to remove it, and the owner failing to do so 
wiUiitt a reasonable time. But an involuntary depositary, under 
an emergency, cannot give snch notice until the emergency which 
gave rise to the deposit is past 

19. So far as any service is rendered by a depositary, or required 
from him, his duties and liabilities are those to be found under Em- 
ployer and Employee. 

20. DEPOSIT FOB EXCHANGE: A deposit for exchange 
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DEPOaiTION 



tnntf en to the depoiitary the title to the thing depoaited, and cn- 
ates between him and the depoaltor tha relation of debtor and cred- 
itor merely. 

Dapuit in Canrtt See Tender; Offer to Gompromiie; Costa. 
When It is admitted by the pleadings, or abown npon examination of 
a party to the action, that he has in his possession, or nnder hia 
control — any money or other thing capable of delivery — ^which, 
being the sabject of litigation — is held by him as tmstee for an- 
other party (or which la dae to another party) — the Court may 
order the money or thing deposited in Court or delivered to such 
par^, upon such conditions as the Judge may wish to impose. And 
if a party, before the Gommencement of the action, has offered to 
pay to the plaintiff a certain sum of money, and, then — at the be- 
ginning of the action, renews the offer, or actually deposits that 
sum in Court, — and the judgment is for no more than that amount 
— 4ie cannot have costs assessed against him. 

A Depasitian Is a written declaration, under oath, made npon no- 
tice to the adverse party, for the purpose of enabling him to attend 
and cross-examine. In all actions and proceedings where the de- 
fault of the defendant has been duly entered, and in all proceed- 
ing to obtain letters of administration, or for the probate of willa 
and the issuance of letters testamentary thereon, where, after due 
and legal notice, those entitled to contest the application have failed 
to appear, the entry of said defaulta, and the failure of said persons 
to appear after notice, shall be deemed to be a waiver of the right 
to any further notice of any application or proceeding to take tes- 
timony by deposition in such action or proceeding. Depositions 
must be taken in the form of question and answer. The words of the 
witness must be written down, in the presence of the witness, by 
the officer taking the deposition, or by some disinterested person ap- 
pointed by him. It may be taken down in shorthand, in which case 
it must be transcribed into longhand by the person who took it down. 
When completed, it must be carefully read to or by the witness and 
corrected by him in any particular, if desired, by writing or caus- 
ing hia corrections to be written in the body or margin of or at the 
bottom of the deposition, and must then be subscribed by the initials 
near said corrections. If the parties agree in writing to any other 
mode, the mode so agreed upon must be followed. A deposition may 
be taken of any party to the action, at any time before trial, or 



;vGooi^Ic 



Mveral timeB, if desired ; or of a witness who ia the only person ^m 
can state facts material to the action; or of a necessaiT witness out- 
side of the state. The deposition may be read at the time of the 
trial, if the person is not prejMnt, or if he ia present, it may be used 
to show that he is testifying contrary to what he said in his deposition 
— if such is the case. This right is a very valuable one, giving to 
each side full opportunity to find out all the facts, both in their favor 
and against them, and to discover before trial, what the opposing 
party may be expected to testify to. 

Ducription: See Real Estate; Real Estate Agents. 

DmIcms) See Inventions. 

DavUtioBi See Insurance; Ships. 

Di*cbar(«i See Bankruptcy. 

Diaclur(«: See Negotiable Instruments, ^3200 and following. 
32S4, 3266d. 

DUhoBor: See Negotiable Instmmenta, P170, 3192, 3196, 3196, 
3214, 3219, 3222, 3229, S230, 3231, 3233, 3239, 3246, 3251. 

Draw«e: See Negotiable Instruments, P142, 3163, 3196, 3208, 
S209, S211, 3218, 3217, 3218, 3219, 3222, 3225, 3228, 3229, 3237. 

Drawert See Negotiable Instruments, 113110, 3142, 3245, 3161, 
3160, 3170, 3211, 3295, 3212, 3219, 3220, 3223, 3224, 3228, 3281 
to 3234 inc., 3239, 3244, 3265. 

Duces Tecnm: See Subpoena. 

Due Proeaai of Law: There is no one definition which will be 
accurate, or complete and appropriate under all circumstances. In 
each particular case it is such an exertion of the powers of govern- 
ment as the settled maxims of law permit and sanction, and under 
such safeguards for the protection of individual rights as those 
maxima prescribe for the class of cases to which such belongs. 

Dure**: See Negotiable Instruments, K3136; Contracts; Bill of 
Lading, 2130C. 

Duress consists in: 1. Unlawful confinement of the person of 
the party, or of the husband or wife of such party, or of an an- 
cestor, descendant, or adopted child of such party, husband, or wife; 

2. Unlawful detention of the proper^ of any such person; or, 

3. Confinement of such person, lawful in form, but fraudolently 
obtained, or fraadnlently made anjustly harassing or oppressive. 

Euament! See Real Property. 
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Ejactmaat: See Real Estate. 

Elevator: See CarrierH. 

Emblenaant*: See Crops. 

Emiaaut Domain: See Coats. 

Emploraei See Convicts; Wagres; Boycott; Picketing; Hours of 
Labor; Seaman; Master and Servant; Rest Day; Elections; Honop- 
oliea; Trade Marks; Conspiracy; Injanetions. 

The contract of employment ia a contract by which one, who is 
called the employer, engaeea another, who is called the employee, 
to do aomething for the benefit of the employer, or of a third 
person. 

Every employment is terminated: (1) By the expiration of its 
appointed term; (2) By the extinction of its subject; (3) By the 
death of the employee; or, (4) By his legal incapacity to act as 
such. 

An employee, unless the term of his service has expired, or un- 
less he has a right to discontinue it at any time without notice, 
must continue his service after notice of the death or incapacity of 
his employer, so far as is necessary to' protect from Berions injury 
the interests of the employer's successor in interest, until a reason- 
able time after notice of the facta has been communicated to such 
successor. The successor must compensate the employee for such 
aerriee according to the terms of the contract of employment. 

Ad employment, having no specified term, may be terminated at 
the will of either party, on notice to the other. Employment for a 
Qiecified term shall mean an employment for a period greater than 
one month. 

An employment, for a specified term, may be terminated at any 
time by the employer, in case of any wilful breach of duty by the 
•mployee in the course of bis employment, or in case of his habitual 
neglect of his duty or continued incapacity to perform it. 

An employment, for a specified term, may be terminated by the 
employee at any time, in case of any wilful or permanent breach of 
the obligations of his employer to him as an employee. 

An employee who is not employed for a specified term, dismissed 
by his employer, is entitled to compensation for services rendered 
up to the time of such dismissal. 

As employee who is not employad for a specified term and who 
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quits th« aervice of bis «nploy«T, is entitled to eompensstdoa for 
■orrices rendond op to the time of such qnittiiiff. 

Where a penoa is hired osder sn agreement thftt his vozk shall 
be sstisfactory to -the hirer, he cannot complatn if he is discharged 
solely because his emploTer sajrs that the work la not satisfactory 
to him. The employer la the sole Jndce, without regard to the 
reasonablenesa or Jnatice of bis decision. 

If one knows that an employee is worUnc imder contract, and 
induces him to break that contract, the employer may recorer 
damages; even though the employment was at will, or if the con- 
tract was for DO specified time. An employer ia entitled to the 
good will of his employees, precisely aa a merchant is entitled to 
the good will of bis cuatomen, though they are under no obligations 
to trade with him continuaUy. The value of the relation lies in the 
reasonable probability that by property treating his employees, and 
paying them fair wages, and avoiding reasonable grounds for com- 
plaint, an employer will be able to retain them, and to All vacaneies 
occurring from time to time by the employment of other men on 
the same terms. The pecuniary value of such probabilities is 
Incalculably great 

An employer must in all cases indemnify his employee for 
losses occasioned by the former's want of ordinary care. 

If one acts without consideration, and thus undertakes to do a 
service for another, he is not bound to perform such service ; but 
if he actually enters upon its performance, he most at least use 
sli^t care and diligence in doing the act. 

If one induces another to Intrust him with the performance of 
a service (at bis own special request) he must fully perform auch 
service. In other caaea, one who undertakea to do some service for 
nothing, may rellnquiah at any time. 

An employee, who worka for nothing, under a written power of 
attorney, must act under it so long as it remains in force, or until 
he gives notice to his employer tiiat he will not do so. 

One who, for a good consideration, agreea to aerve another, must 
perform the service, and must use ordinary care and diligence 
therein, so long aa he ia thus employed. 

One who is employed at hia own request to do that which is mora 
for bis own advantage than for that of his employer, must OM 
great care and diligence therein to protect the intareat of the latter. 
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A contract to render personal Hrrice, other than a contract of 
apprenticeaibip, cannot be enforced a^inat the employee beyond 
the term of five yean from the commencement of Krrice under 
it; bat if the employee voluntarily continues his service ander it 
beyond tiutt time, the contract may be referred to aa affording: a 
presnmptiTe ueaanre of the compensation (but see Injunction). 

An employee most substantially comply with all the directiona 
of his employer concerning the service on which he ia engaged, 
except where such obedience ia imposrible or unlawful, or would 
impose new and unreasonable burdens upon the employee. 

An employee most perform his service in conformity to the 
usage of the place of performance, nnlesa otherwise directed by 
his employer, or nnlesa it is impracticable, or manifestly injorioui 
to his employer to do so. 

An employee Is bonnd to exercise a reasonable degree of skill, 
unless his employer has notice, before employing him, of his want 
of skilL 

An employee is bound to use such skill as he possesses, so far as 
same is required, for the service specified. 

The employee may employ others to do the work where his per- 
sonal attention is not contracted for. 

Everything whii:h an employee acquires by virtue of his employ- 
ment, except the compensation, if any, which is due to him from 
his employer, belongs to the latter, whether acquired lawfully or 
unlawfully, or during or after the expiration of the term of his 
employment. (See Invention.) 

An employee must, on demand, render to his employer just ac- 
counts of hU his transactions in the course of his service, as oft«n 
as may be reasonable, and must, without demand, give prompt 
notice to his employer of everything which he receives for his 
account. 

An employee who receives anything on account of his employer, 
in any capacity other than that of a mere servant, is not bound 
to deliver it to him until demanded, and is not at liberty to send It 
to him from a distance, without demand, in any mode involving 
greater risk than its retention by the employee himself. 

An employee who has any business to transact on his own ac- 
count, similar to that intrusted to him by his employer, must al- 
ways give the latter the pref erene*. 
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ENDORSEMENT 



An emplor«« who ib expreBsl; katborlzed to employ a snbstitate 
Is liable to his principal only for want of ordinary care in hia s»- 
lection. The substitnte Is directly responiible to the prineipaL 

An employee who is guilty of a culpable de^ee of negligence is 
liable to his employer for the damage thereby caused to the latter; 
and the employer is liable to him, if the service is not gratnitona, 
for the value of such services only as are properly rendered. 

Where a person, who is hired at a fixed salary, remains in the 
same employment without any new contract, the presumption is 
that the continued employment is at the same salary. 

When service is to be rendered by two or more persons jointly, 
and one of them dies, the survivor must act alone, if the service 
to be rendered is such as he can rightly perform without the aid of 
the deceased person, but not otherwise. 

Every employment in which the power of the employee is not 
coupled with an interest in its subject is terminated by notice to 
him of: (1) The death of the employer; or, (2) His legal in- 
capacity to contract. 

The parties to a contract of employment may, however, in writ- 
ing, provide that it shall, notwithstanding the death of the em- 
ployer, continue obligatory for and against his heirs and personal 
representatives, provided their liability shall be restricted to prop- 
erty received from and under him. 

In the absence of proof of a DISCHARGE, and that it was wrong- 
ful, one can only recover for the amonnt actually due him at the 
time he filed a suit, and not for wages for the entire term of his 
agreed employment. 

A dischsrge cannot be made by a secret intention on the part of 
the master. The servant mnst be notified in some manner. No set 
form of words is necessary, but any words or acts which show a clear 
intention on the part of the master to dispense with the servant's 
services, are sufficient 

Mere failure to pay wages does not amount to a discharge. This 
merely gives the servant the option of quitting, and the right to sue 
for the money then due and unpaid, or of continuing in the service, 
and then to sue for the salary as he earns it in the future— if it is 
still unpaid. Even closing up the master's business is not a discharge 
of the servant, if no other notice is given him. 
See ludoisemeat. 
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Eqoltj of Rad*mption. Se« Horteases. 

EuhMt! When the title to property reverti to the State, br rea- 
■on of luk of hein, it is said to "escheat." (See Saccesaion; WiUs.) 
All property, real and personal, within the limits of this state, which 
does not belong to any person, belongs to the people. The title to 
the estate of a person who dies without a will, vesta immediately 
in the heirs whether known or unknown. If the heirs are non-rest 
dents, and do not claim the property within five years from the 
death, or if there are no heirs or next of kin, this title becomes for- 
feited, without any Judicial proceedings and even though the heir* 
be known, it reverts to the people, for the support of the public 
schools. 

Escrow: When deeds are executed and delivered to some third 
person, to be held by him until soma event happens — Boch as a 
pajrment of a certain sum of money, or the occurrence of a deaU), 
or during the time for the clearing up the clouds on a title— such 
person is called the escrow holder, and the act of holding this deed 
is called an escrow. (See Deeds.) 

When deeds are delivered, thus, to be recorded at the death of 
the grantor, he parts with all his present title, and only is entitled 
to a life estate in the property. He cannot sell it to any other 
person, and giving back the deed to him — if the escrow holder 
would thus violate his trust — would not reinvest him with the title, 
any more than if the deed were torn up, or cancelled. 

Eatrayi: See Animals; Findings; Fences. In 1919 the Legisla- 
ture passed an act relating to estrays which is to be submitted to 
the vote of the people in each supervisorial district, but shall not in 
any case apply in the counties of Del Norte, Lassen, Shasta, Hodoc, 
Siskiyou, Trinity. 

Any person finding st any time an? estray domestic animal or 
animals upon his premises, or upon premises to which he has the 
right of possession, or upon highways adjacent to it, may take up the 
same and have a lien thereon for all expenses incurred and coats in 
keeping and caring for said animal or animals, as hereinafter pro* 
vided; and no person shall remove them from the possession of the 
taker-up, or from the possession of the officer to whom they may 
have been delivered, except as hereinbefore provided. The word 
"eatray" aa used in this act is intended to include all domestic ani* 
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BuU that tuTs Btny«d apon, or been found npon, laadi other th«n 
those of their owner, or the poblie donuin, or Undi whoie owner 
(or to which the person in poaseuion (liereof) hu conMnted, may 
be pusod orer, or allowed to be entered on, b; such enimaL Any 
person tskinr up an estray animal or animals shall confine the sane 
in a secure place and within one week thereafter shall publiah in 
some newspaper of general circnlation, printed and published in the 
county in which such estray is found, and also file with the county re- 
corder of said county a notice containing a description of the animal 
or animals taken up, with the marks and brands, if lliey have any, 
together witii the probable value of each animal, and a statement of 
the place where the taker-up found, and where he has confined the 
same. The county recorder shall receive for filing said notice, the sum 
of fifty cents. The said notice shall be so published for two weeks. 
If there be no newspaper of general circulation printed and pub- 
lished in the county where such estray is found, then in a newspaper 
published in an adjoining county within this state ; provided, however, 
that the cost of publication does not exceed three dollars. If, how- 
ever, the animal has the owner's brand or mark upon it, and sucb 
brand or mark has been recorded according to law, or if the finder 
knows the owner of said animal, or the person having charge of it, 
then, within five days after said animal is taken up he shall notify 
the owner of said animal, or other person having charge of it, which 
notice shall contain the same intonnation as the notice to be pub- 
lished and recorded. This notice shall be in lieu of publishing and 
recording such notice, and for which notice be shall be entitled to the 
sum of fifty cents. 

At any time within thirty days from the date of the 
filing of the notice specified in section two of this act, 
any person claiming such estray animal or animals shall 
appear and demand from the taker-up the possession there- 
of, and shall at the same time pay to the taker-up all damages, 
expenses, and costs incurred by reason of taking up said animal or 
animals, and npon receiving such damages, expenses and costs, the 
taker-np shall immediately deliver to the party claiming such animal 
or animals the possession thereof; such damages, expenses and coats 
shall be estimated as follows: 1. The total amount paid by ttie 
taker-up to the county recorder, and the reasonable cost of publish- 
ing said notice. 2. The sum of thirty cents per day for the keep- 
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tag and care of •aeb lutiM, mvlai jtaaj, ub, cow, bnll, ox, ttear ot 
calf. S. The mm of ten eenta per day for the keeping and care rf 
each aheep, goat, hog or other animal not faereinbefoi* apeeifled, 
provided that the taker-ap of amid animal or aaimala mnit properly 
feed and -water the aame while under hia care, and if ho falla ao to 
do shall forfeit all right of lien. 

If the party claiming aocb aatray animal or antmala ia diiaati^ 
tied with the amount charged by the taker-np for costs and expenMS. 
be shall tender to the taker-ap the proper amonnt for it, and if the 
■aid tender be refused, the party claiming sncb eatray animal or anl- 
mala ihall within ten days thereafter commence, in the proper conrt, 
■ait against the taker-ap for the recovery of the possession of sncb 
eitray animal or animals, in which said action the taker-up may set 
forth his expenses and costs, and said matter, together with aceni- 
ing expenses and costs to the time of the entry of the Judgment, 
iball be determined by the court in accordance with the provisiona 
of this act, and the amonnt of all sncb expenses and costs, and the 
costa of said action shall he included in any judgment awarded by 
■aid court, and sach costs in said action shall be in favor of the plain- 
till in said action and egnlnst said defendant, If the eoart shall find 
that the amount tendered by the plaintiff to the defendant was not 
less than the proper amount; otherwise said costs shall be in fayor 
of the defendant and against the plaintiff. Wlthoat the consent of 
defendant in any sach action, no return of such animal or animala 
shall be adjudged until the plaintiff ahall pay to defendant or deposit 
In court payable to him, the amount of all such expenses and costa 
in aaid action; and in case such payment or deposit be not made 
within ten days after the same shall have been determined by the 
eoart, or ftaid action be not prosecuted with diligence, then the >aid 
action may be dismissed on motion of defendant without notice, in 
case of such dismissal, the defendant shall have judgment for bis 
coats. In any such action for plaintiff to recover, it shall be incum- 
bent on him to establish an existing right in himself to the possession 
of such animal or animals. If no person appears and claims the ani- 
mal or animals taken up within thirty days after the filing of the no- 
tice; or if a person does appear and claim the animal or animals tak- 
en up within thirty days after the filing of the notice, but shall fail 
to pay to the taker-up the expenses and costs as provided, and shall 
fail to commence and prosecute with diligence an action for the 
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TMOvdy of Um posMsaion of avch eatntr animal or kninuils within 
tiM time raqiiirod; or if nid action shall b« dismissed; then the tsker- 
np shall, in writing, notify a constable, or other officer of the township 
or eoonty in which said animal or animnls are held, which notice 
AmU ^ecify that be has complied with all the provisions of this act, 
and tluit a claimant of said animal or animals has failed to appear 
and claim the same, or if he has appeared that he has failed to pay 
tlie expenses and costs and has failed to commence or prosecate 
with diligence an action for the recovery of the possession of such 
animal or animab within the time and in the manner provided, or 
that said action has been dismissed, and that such animal or animals 
are held by him iiibject to sale. Said constable, or officer, shall im> 
mediately proceed to sell such animal or animals at public sale, in 
conformity with the law concerning sales on execntion, and shall be 
entitled to the same fees as are provided by law for sales under 
execntion. Ont of the money realised from the sale of estnys, the 
constable or other officer shall first retain his fees; he shall then pay 
to the taker-np his expenses and costs estimated as provided, or as 
much of it as the funds in his hands will permit, and the surplus, if 
any, he shall pay to the county treasurer, to be held by him for the 
owner of the estray or esteays for which it was received In payment. 
If any person or persons shall, within one year thereafter, prove to 
the satisfaction of the board of anperviaors of the county in which 
the estoay or estrays were sold, that he or they are entitled to the 
nun so held by the county treasurer, or any part of it, the said board 
of supervisors shall order such sum to be paid over to the person or 
persons; and if not so proven within one year, then the same shall 
become a part of the common school fund of ssid county. 

All sales made by any constable, or other officer, under the pro- 
Tisions of this act, shall convey a good and valid title to the pur- 
chaser, and the owner of the estray or estrays so sold shall thereaf- 
ter be barred from all right to reeover the same. The takeivup of 
an estray animal or animals shall use reasonable care to preserve the 
■ame from injury, but if an estray animal or animals die or escape 
from the possession of the taker-ap at any time while he is holding 
tiie same under the provisions of this act, the taker-up shaU not be 
held liable In any manner on account of such animal or animals. 
Nothing in this act shall affect the laws or regulations in force or 
iriiich may be in force regarding estrays, the poundkeeper, or other 
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EXECUTION 



ponnd officer within tb« limits of ftnj city or town where Uwt rs- 
girding estrays are in force, 

EvtctioDi See Real EsUte; Landlord and Tenant. 

Eacsntor. See Liens. 

Excaptinn*: See Real Estate. 

Eacbanga: See Sales; Personal Property; Frand; Contracts; is • 
contract by which the parties matoally give — or agree to give — one 
thing for another, when neither thing (or both things) is money only. 
When the value of the thing to be given either party Is more than 
|200, then the rule as to void sales- appUes. The provisions of the 
article on Sales applies to exchanges. Each party has the right and 
obligation of a seller as to the thing which he gives, and of a buyer 
as to the thing which he takes. On an exchange of money, each 
part? warrants to the other the genuineness of the money given by 

EiacnlioB: See Actions; Appeal; Attachment; Title; Sales; Ex- 
emption; Bill of Lading, 2128h, 2129e; Judgments; Warehouse Be- 
ceipts, 26, 42. 

The party in whose favor judgment is given may, at any time 
within Ave years after the entry of it, have a writ of execution 
issued for its enforcement. 

If, after the entry of the judgment, the issaing of execution 
on it is stayed or enjoined by any judgment or order of court, 
or by operation of law, the time during which it ia so stayed 
or enjoined must be excluded from the computation of the five years 
within which execution may issue. The Court or the Judge of it 
shall not have the power, without the consent of the adverse party, 
to stay, for a longer period than thirty days, the execution of any 
judgment or order the execution of which would be stayed on 
appeal only by the execution of a stay bond. All goods, chattels, 
moneys, and other property, both real and personal, or any Interest 
therein, of the judgment debtor, not exempt by law, and aU prop- 
erty and rights of property seized and held under attachment in the 
action, are liable to execution. Shares and interests in any co^ 
poration or company, and debts and credits, and all other proper^, 
both real and personal, or any interest in either real or personal 
property, and all other property not capable of manual delivery, 
may be levied upon or released from levy in like manner as lika 
property may be attached or released from attaehment Gold dust 
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But b« r«tar&«d bjr tha oflcttr u ao (mneh) money collected ftt 
iti cnnvnt Tala«, wttboat expoiiiic the smbb to lale. Until m Itrrj, 
ptoftrtj li not afFected by the ezeention. 

The ezecntioa will b« Eiroed at any tine within fire yean after 
rendltioa of Jadgment (in the Jnatiees' Conrt), and afterward in 
the Soperior Court, if the party entitled to the judgment knowa 
vhare there is property which can he levied upon. Upon making 
affidavit to this efFeet, and applying to the Court, an order will be 
made Inatruetine the Clerk to inne the execution — even at any 
time after the five year period. 

SUPPLEMENTARY PROCEEDINGS: If the officer cannot 
find any property upon which to aatiafy the execution, he will 
return it to the conrt which iuned it, wholly unsatisfied. The 
Judge of that court will then iune an order (upon application 
of the Judgment creditor ihowing these facts), reqoiring the 
Judgment debtor to appear before that conrt at a certain day 
and to then testify under oath concerning the property which 
he has. This proceedure is called "Supplementary Examination." 
At the same time, other persona who may be saapected to be hold- 
ing property belonging to or for the benefit of the Judgment debtor, 
may be branglit into the same court by subpoena and also exam- 
ined under oath regarding these matters. 

ExempdMu, (FROM EXECUTION). See Attachment; Actional 
Wages; Bankruptcy. 

An attachment cannot bold, nor can an execution be levied, upon 
any of the following property if the owner of it objects by didm- 
ing his exemption rights: Chairs, tables, desks and books, to the 
value of two hundred dollars, belonging to the Judgment debtor. 
Necessary household, table and kitchen furniture belonging to the 
Judgment debtor, including one sewing machine, stoves, stove-pipes, 
and wearing apparel, beds, bedding and bedsteads, hanging pictures 
and drawings, drawn or painted by any member of the family, and 
family portraita and their necessary frames, provisions actually 
provided for individoal or family use, sufficient for three months; 
three cows and their sacking calves; four hogs, with their suckling 
pigs; and food for such cows and hogs for one month; poultry not 
exceeding in value twenty dollars; also one piano, one shotgun and 
one rifle. The farming utensils or implementa of husbandry of the 
Judgment debtor, not exceediag ia value the sum of one thousaal 
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EXEMPTION 



dollars; also two ox«n, ar two horsaa, or two noles, uid their hsr^ 
ii«M, on« cart or wagon, aad food for such oxen, horua or molaa 
for one month; also all seed, grain or vegetable! actually provided, 
reserved, or on hand for the porpou of planting or sowing at any 
time within the ensuing six months, not exceeding in value the torn 
of two hundred dollars; and uventy-flve beehives, and one hone 
and vehicle belonging to any person who is maimed or crippled, 
and the same is necessary in his buainess. 

The tools or implements of a mechanic or artisan necessary to 
carry on bis trade; the notarial seal, records and office furniture 
of a notary public; the instruments aad chest of a surgeon, physi- 
cian, surveyor, or dentist, necessary to the exercise of their pro- 
fession, libraries and necessary office furniture; the professional 
libraries of attorneys, judges, ministers of the gospels, editors, 
school teachers, and music teachers, and their necessary office fomi- 
tnre; and one sate; also the musical instruments of music teachers, 
actually used by them in giving instractions; all the indexes, al>- 
stracts, boolu, papers, maps, and office furniture of a searcher of 
records necessary to be used in his profession; also the typewriters, 
or other mechanical contrivances employed for writing in type, actii- 
aUy used by the owner thereof for making Us living; one bicycle, 
when the same is used by its owner for Uie purpose of carrying on 
his regular business, or when the same is used for the purpose of 
transporting the owner to or from his place of business. 

The earnings of the judgment debtor for his personal services ren- 
dered at any time within thirty days next preceding the levy of exe- 
cution or attachment, when it appears by the debtor's affidavit or 
ottterwise, that snch earnings are necessary for the use of his fam- 
ily, residing in the State, supported in whole or in part by his labor; 
but where debts are incurred by any such person or his wife or 
family, for the common necessaries of life, or have been incurred 
at a time when the debtor had no fsmily residing in this State, sup- 
ported in whole or in part by his labor the one-half of such earnings 
above mentioned, are nevertheless subject to execnUon, garnish- 
ment, or attaciunent to satisfy debts so incurred. No portion of 
the wages or earnings of a man without a family are exempt from 
execution. 

All court-houses, jails, public offices and buildings, lots, grounds 
and personal property; the fixtures, books, papers and office b«- 



;vGooi^lc 



EXEMPTION 



leucine of any city or coontr of this SUt«, uid all e«m«t«rlei, 
public parks and placet, pablic buildinsB, town halls, maikata, baOd- 
ings for ttu use of the fire departments and military organixatioDs 
and the lota and ^oonds thereto belonsinj* and appertaining, owned 
or held by mch town or incorporated city or dedicated by any town 
or city to health, ornament or public use, or for the use of any fira 
or military company organized under the laws of tUs State. AH 
materials not exceeding 91OOO in value purchaaed in good faith for 
uaa in the construction, alteration, or repair of any building, mining 
claim, or other improvement, as long as in good faiUi Uie same is 
about to be applied to the construction, alteration or repair of such 
building, mining claim or other improvement The shares held by 
a member of a homestead association duly incorporated, not exceed- 
ing in value one thousand dollars, if the person holding the shares 
ia sot tin owner of a homestead under the laws of this State. AH 
monies, benefits, privileges or immonities is any manner growing 
oat of any life insurance on the life of the dfibtor, if the annual 
preminms paid do not exceed five hundred dollars. All fire engines, 
hooks and ladders, with carts, trucks and carriages, hose, buckets, 
implements and apparatus thereunto appertaining, and all fomi- 
tnre and uniforms of any fire company or department oiganisod 
under any laws of this State. All uniforms, arms, accoutrements 
required by law to be kept by any person, and also one gun to be 
selected by the debtor. 

Two horses, two oxen, or two mules, and their harness, and oaa 
cart or wagon, one dray or truck, one coape, one hack or cairiage, 
for one or two horses, by the use of which a cart-man, drayman, 
trackman, huckster, peddler, haekman, teamster or other laborer 
liabitnally earns his living; and one horse, with vehicle and harness 
or other equipments used by a physician, surgeon, constable or min- 
ister of the gospel in the legitimate practice of his profession or 
bosinesB, with food for such oxen, horses or moles for one month. 
One fishing boat and net, not exceeding the total value of five hun- 
dred dollars, the property of any fisherman, by the lawful use of 
which he earns a livelihood. The cabin or dwelling of m miner, not 
exceeding in value the sum of five hundred dollars; also, his sluices, 
pipes, hose, windlass, derrick, cars, pumps, tools, implemasta and 
appliances, necessary for carrying on any mining operations, not 
exceeding in value the aggregate sum of live hondred dollars; and 
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two horaet, moles, or oxen, -with their hameH mnd food for rach 
horses, mules or oxen for one month, when necesssxy to be used 
in sny whim, windlass, derrick, car, pomp, or hoisting gear; and 
also his mining claims actually worked by him, not exceeding in 
value the sum of one thousand dollars. Seamen and sea-^ing fish- 
ermen's wages and earnings not exceeding three hundred dollara. 
NanUcal instruments and wearing apparel of any master, oOeer or 
seaman of any steamer or other vessel. 

All machinery, tools and implements in and for boring, sinking, 
putting down and constructing surface or artesian wells; also, the 
engines necessary for operating such machinery, implements, tools, 
etc. ; also, all trucks necessary for the transportation of sach ma- 
chinery, tools, implements, etc., to the valae of one thousand dol- 
lars. Shares of stock in any building and loan association to the 
value of one thousand dollars. All money received by any person, 
a resident of the State, as a pension from the United States govern- 
ment, whether the same shall be in the actual possession of such 
pensioner, or deposited, loaned or invested by him. Money obtained 
from any policy of insurance upon a homestead is exempt from exe- 
cution, and cannot be attached. The family residence, with land 
and appurtenances Uiereof, when declaration of homestead baa 
been made thereon, to the value of five thousand dollars for head 
of family, and one thousand dollars for any other person. 

No article or species of property mentioned above Is exempt from 
execution issued upon a judgment recovered for its purchase price; 
or upon a Judgment of foreclosure of a mortgage or other lien 
thereon. 

Expert is one who has special knowledge of any science, trade or 
occupation (to be determined in each case by examination before 
the judge who tries the case where the expert is desired to testify). 
Persons have been considered experts to testify to the following mat- 
ters: Method of tying lumber for hoisting; of moving boilers; or load- 
ing live stock, or handling heavy stones; scrubbing in steam plant; 
stopping of electric car; structure of jetty; soundness of rope; size 
of nut or bolt, and as to use of derricks; doctors; handwriting; 
scientists; contractors; etc. 

A Factor (See Agency Guaranty) is an agent who (in the pursuit 
of an independent calling), (1) is employed by another to sell prop- 
erty for him, and (2) who is given possession or control of such prop- 
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FALBB nCFIUSONHBNT 



•itx, (S) or vAo ii sathoilsAd to roMirs pajmsBt fron th* puehsMT 
for th« propArty. H« niast 6b9j tha l&itruetioiu of taia principal to 
the name «xt«nt as «n OBploye*, notwiUutanding uty advancoa of 
Bonoy vUch he may have mad* to his principal tvon the purchasa 
price of the goods consigned to him, exeept that if his prindpal 
forbids hira to aell at the mnrkat price — ha maj, navarthalaia, aall 
for his own relmbnnamant— aftar girlng noUca to Us prindiMd of 
bis intention to do so, with tlie time and place of sale — and also 
proceeding in all raipacta u If the property were pledged to him. 
Bee PIsdcfl. He may aell property consigned to him on sneh credit 
as is Qsoal; bnt if he has once agreed with the pnrehssar upon soeh 
terms, he may not extend them. One who ehargea his principal 
with a guaranty commission on a sale, thereby assumes absolutely 
to pay the price when It falla due, aa if it were a debt of his own, 
and not aa a mere goarantor for the pnrcbsser but be does not bj ao 
doing assume any additional responsibility for the safety of Us r»- 
mlttanca of the proceeds. One who recelTes proper^ for sale, 
under a general agreement or usage to guarantee the sales or the 
remittance of the proceeds, csnnot rellere himself from responsibili^ 
for it without the consent of his principaL See Guaranty.) 

In addition to the authority of agents in general (see Agents) 
• factor has actual authority from his principal, unless specially 
matrictod <a) to innre property wUeh is consigned to him unin- 
sured; (b) to sell, on credit, anything introated to him for sale — 
except such things as it is contrary to uaage to sell on credit; but 
not to pledge, mortgage, or barter such goods; (c) to del^ato his 
authority to his partner or servant, — but not to any person in nn 
independent employment A factor has ostensible authority to 
deal with the property of his principal as his own, in transacUona 
with persons not having notice of the actual ownership. 

Farm Namei See Trade Hark. 

Fain ArrMti See False Imprisonment; Arrest. 

FALSE IMPRISONMENT is the unlawful and totel restraint of 
the liberty of a person. One who b arrested and detained by an- 
other, without legal authority (see Arrest), is said to be falsely 
imprisoned. The imprisonment is any prevention of the movement 
of a person from place to place, or his full action according to his 
pleasure and will. If the imprisonment is lawful, it could not have 
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been maliciona; and If tuiUeiotU) U coold not have been Uvfol. S«a 
HKlicio&s Proiecation. 

Faediac Stnffii See GommercUl Feeding Stnffi. 

FencMi See Beal Estate, flS; Eitran; Liene. Eacb adjoining 
owner owns one-half of the wall which la upon Me land, subject to 
the easement in the other, to use the wall as a party wall between 
two buildings. Adjoining owners are mutually bound to equally 
maintain, first; The boundaries and monument between them, and; 
second: The fences between them, unless one of them chooses to let 
his land lie without fencing. If he afterward encloses it, he most 
refund to the other a Just proportion of the value (at that time) of 
any dinsion fence made by the latter. Any fence or other struc- 
ture in the nature of a fence, unnecessarily exceeding ten feet in 
beight, msllcioosly erected or maintained for the purpose of annoying 
the owner or occupant of adjoining property, shall be deemed a pri- 
vate nuisance, but one probably may erect a structure of any height 
if entirely upon his own land. 

Fietition* Namei See Name. 

FiBdinfii See Deposit; Liens; Storage; Estrays; Pledges. One 
who finds a thing lost is not bound to take charge of it, but if he 
does so be is thenceforward a depositary for the owner, with the 
rights and obligations of a depositary for hire. If the finder of a 
thing, other than a domestic animal takes possession of it, or if 
a person saves any such animal from drowning or starvation, he must, 
within a reasonable time, inform the owner of it, if known, and 
make restitution to htm upon demand, without compensation, ex- 
cept a reasonable charge for saving and caring for it. If the owner 
Is not known to sueb finder or saver, he must, within five days, file 
an aiBdavit with the justice of the peace of the county whose office 
is nearest to the place of such finding or saving, particularly de- 
scribing the property and the time, place, and circumstances under 
which it was found or saved. Such justice most summon three dis- 
interested persons to appraise the property. They, or a majority 
of them, must make two lists of the valuation and description of 
the property, by them verified, and deliver one of sucb lists to the jus- 
tice of the peace, to be kept by him on file in his office, and the 
other list must be delivered to sueb finder or saver, who must, with- 
in five days thereafter, cause it to be filed for record in the office of 
the county recorder of the county, who most record it in a book 
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known u the "Eitray and Lost Property Book." The finder of m 
thin; may, in good faith, before giving up, require reasonable proof 
of ownerahip from any person claiming it. He is entitled to com- 
pensation for all expenses necessarily incurred by him in its preser- 
vation, and for any other service necessarily by him about it, and 
to a reasonable reward for keeping it. He may exonerate himself 
from liability at any time by placing it on storage with any respon- 
sible penon of good character, at a reasonable expense. He may 
sell it (if it is a thing which is commonly the subject of sale), when 
the owner cannot, within reasonable diligence, be found, or, being 
found, refuses upon demand to pay the lawful charges of the finder, 
in the following cases: 1. When a thing is in danger of perishing, 
or of losing the greater part of its value; or, 2. When the lawful 
charges of the finder amount to two-thirds of its value. A sale un- 
der the provisions of the last paragraph must be made in the same 
manner as the sale of a thing pledged. 

If no owner appears within six months after such finding or saving 
and offers reasonable proof of his owneralrip, and compensates, or 
in good faith offers to compensate, the finder or saver for the ex- 
pense necessarily incurred by him, then such property vests in such 
finder or saver, unless it is of a greater value than twenty dollars. 
If of such greater value, he must publish a copy of such verified list 
for three successive weeks in some newspaper of general circulation 
published in the county, and if the owner does not, wiUiin one year 
after the completion of such publication, prove the property and 
pay, or in good faith offer to pay all charges on it, the title of it vesta 
in such finder or saver. If the finder or saver of the property does 
not comply with the provisions of former sections; or if (though he 
does so comply), he refuses to surrender the property to an owner 
who has made reasonable proof of ownership, and paid (or in good 
faith offered to pay), all legal charges on it, be is liable to the owner 
for double the value of the property, and the owner may exonerate 
himself from all liability arising out of such property by surrendering 
or offering to surrender it in satisfaction of it. These provisions 
have no application to things which have been intentionally left by 
their owners. 

Fir*: See Act of God; Lease, under Landlord and Tenant; De- 
posit; Storage; Warehouseman; Arson; Insurance. 

Every person who starts a fire in bay, grain, stubble, or grass. 
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vitfaont first carefully providing, by plowing or othenrise, for the 
keeping of aaid fire within and upon the premises upon vhich it is 
started or set oat, and by reason of the non-proTiding of such bar- 
rier any property of an adjoining or contiguous resident or owner is 
injured, damaged, or destroyed, is guilty of a misdemeanor. He is 
also liable in treble damages, if the fire escapes to another's prem- 
ises. A railroad company is not an insurer at all events against the 
consequences of fire set by its locomotives; it is only liable for fires 
negligently caused by it. The facts upon which the liabUity of the 
railroad rests must be proved by satisfactory evidence; they cannot 
be established by mere conjecture. 

If a building, partly completed, is destroyed by fire, the loss falls 
upon the contractor — if the contract was one where it must be com- 
pleted before payment; but if he had received some of the money, 
he could not have the balance until he completed the building as far 
aa he had agreed to in order to receive the next payment. 

Fixtarasi See Improvements; Real Estate; Landlord and Tenant. 

A flxtore is an article of personal property afOxed to the 
freehold; when- a person affixes his property to the land of an- 
other, without an agreement permitting him to remove it, the thing 
affixed belongs to the owner of the land, unless he chooses to re- 
quire the former to remove it. But a tenant, at any time during 
the continuation of his term, may remove from the leased premises, 
anything which to affixed to the premises, for the purposes of trade, 
manufacture, ornament or domestic use, if the removal can be ef- 
fected without injury to the premises, or unless the thing has 
become an integral part of the premises, because of the manner in 
which it was affixed. In this State, the following articles have been 
decided to be permanently affixed: Sluice boxes, flames, hose, 
pipes, railway tracks, cars, blacksmith shops, mills, and all other 
machinery or tools used in working or developing a mine; A store 
front consisting of heavy plate glass and marble; Engine and boil- 
ers, fastened to the land by bolts and nuts, to timbers imbedded in 
the soil; machines, snch as soap kettles, boilers, etc., of perma- 
nent character; Uonument erected In a public park; Mosquito 
screens attached to a hotel; A pump planted on the ground and 
connected with a pipe for water; Tanks with a water filter in a 
hotel; Gas fixtures. 

The following are temporary only and may be removed: Cas- 
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Ibc in mn ofl well; FnnuMe in s boiue, irith its pipes; A portable 
fence; The name of ■ hotel; A wbtrt constructed below low water 
naric; A liver; ataUe standing upon mod sills; A bonse and bam 
erected to enable persoiu to bunt and fUb upon certain preDiiies; 
A building erected as an office and a place for employees to sleep; 
A conserratory used by a flower vendor; A building erected to 
cover or contain maclifnery, or for the purpose of a aaloon. 

If a tenant has a written agreement permitting him to remove 
fixtures, he may take them out within a reasonable time AFTER 
the expiration of his term; but it they are trade fixtures only, 
and there Is no such agreement, he must remove tbem BEFORE 
his term expires. If a tenant does not remove the fixtures which 
be lias been given the right to do, but instead malces a new lease 
whdch says nothing about fixtures, be cannot remove those fixtures 
at the expiration of the second lease. When he made the new lease, 
he was in the same position as if the landlord had leased the fix- 
tares to him, together with the land or the buidings. 

Fish, Rislit lot See Real Property. 

Flagai Neither the flag of the United States nor the fiag of Cali- 
fornia must be desecrated, mutilated, nor made improper use of, 
and the flag of the United States must be hoisted above each school- 
house during each session of school. 

The bear flag is selected and adopted as the state fiag of Califor- 
nia. 

Flying Machine* i See Aviation. 

F. O. B.t An abbreviation for "free on hoard," used to dengnate 
that the commodity is to be delivered on board cars or ship, without 
cost to the buyer. "F. O. B. SS. Jones" does not mean that the ar- 
ticles are to be loaded on board the ship, but that they are to be 
delivered at the dock, alongdde the ship. 

Food Warehooaainna (1919 Statute): See Warehouseman; 
Weights and Measures; Food; Monopoly. 

Sec, 1. The term "food commodities" as used in this act shall 
be construed to mean all products, stuffs, preparations, substances, 
or articles which are customary or proper for food for human be- 
ings, and shall include meat and meat products, fruit, vegetables, 
fresh Asbi shellfish, game, poultry, eggs, butter, cheese and milk. 

Sec. 2. The term "commission" when used in this act means 
the railroad commission of th* Sutc of California. Tb* term 
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"eommuaoner" when used in this aet mewit one of th« memben 
of the eommiuion. The term "coiporation" vhen used in this act, 
indades s corporation, a compsn;, sn saaocialion end • joint stock 
association. The term "person" when nsed in this act, Inclades an 
indirldoal, s Ann and a co-partnership. The term "food ware- 
houseman" as nsed in this act shall be construed to mean and shall 
include every person, or corporation, their lessees, tmatees, ro- 
ceivers or trustees appointed by any court whatsoever owning) 
controlling, operating, or managing any building, stmcture, ware- 
house, elevator or plant in which food commodities, regularly re- 
ceived from the public generally, are stored for compensation, In- 
cluding cold storage plants and refrigerating plants, but not In- 
cluding private homes, hotels, restaurants or exclusively retail es- 
tablishments or others not storing articles of food for other per- 
sons for compensation. Every person, or corporation controlling 
operating, or managing any building, structure, warehouse, elevator, 
or plant as aforesaid, shall be deemed to be engaged in the storage 
of food commodities within the meaning of this act. 

Sec. 3. Every food warehouseman doing business in the State 
of California is hereby declared to be a public utility, and subject 
to the jurisdiction, control and regulation of the railroad conunia- 
sion of the State of California. No food warehooseman shall en- 
gage in the storage of food commodities in the State of California, 
except in accordance with these provisions. 

Sec. 4. It shall be unlawful for any food warehouseman, doing 
business in the State of California, to discriminate, attempt to dis- 
criminate between persons, firms or corporations offering food 
commodities for storage or desiring to avail themselves of the 
warehousing or storage facilities afforded hy such food warehouse- 
man; or to accept food commoditieB from any person, firm or cor^ 
poration at rate or charges exacted or received from other persons, 
firms or corporations for tiie same or substantially similar ware- 
housing or storage service; or to grant, allow, or deduct from the 
rates or charges exacted or received from any person, firm, or 
corporation any rebate, discount, deduction, conceaiion, refund, or 
remittance not granted and allowed to all other penona, firms, or 
corporations under the same or substantially similar drcnmstaneas 
and conditions; or to make or give, or attempt to make ox ^e, any 
preference or advantage to any person, firm or corporation not 
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made or given to every other person, firm or corporation; or by 
any iclieme of rebates, discounts, deductions, concessions, refunds, 
remittances, collateral contracts, discriminating cbarges, discrimin- 
ating rates, or in the service or facilities afforded, or by any other 
device whatsoever, discriminate or show preference, or attempt to 
discriminate or show preference, between persons, firms, or cor- 
porations offering food commodities for storage; or by any of the 
practices or devices aforesaid to monopolize or attempt to 
monopolise, or combine, or conspire with others to monopolize in 
any locality the business of storing food commodities; and it shall 
likewise be unlavrful for any person, firm or corporation to solicit, 
accept, receive or attempt to obtain from any food warehouseman 
any rebate, discount, deduction, concession, refund, or remittance, 
or to solicit, accept, receive, or attempt to obtain from any food 
wmrehonseman, any preference, or advantage, either in rates or 
ehazges, or in service or facilities afforded. 

Sm. E> Every food warehouseman doing business in the State of 
California ibsll file with the railroad commission within such time 
sad in such form as the commission may designate and shall also 
print and keep open to public inspection at each and every build- 
ing, structure, warehouse, elevator, or plant for the storing or 
warehousing of food commodities maintained by him in said state, 
schedules showing all rates and cbarges, which are in force for 
warehousing and storage services of every description, including 
sorting, handling, weighing, elevating, and packing charges ,and 
all ebanres directly or indirectly connected with such services, to- 
gether with all rules and regulations which in any manner affect or 
relate to rates or charges, and showing plainly when the same be- 
come effective, such rates to be uniform in their operation and to 
apply with equal force and effect to all persons, firms or corpora- 
tions dealing with said food warehouseman. The railroad commis- 
sioa shall have power after hearing to fix and determine any such 
rate, charge, rule or regulation, and prescribe by order such 
changes in the form of the schedules referred to in this section as 
it may find to be Just and reasonable. Unless the commission 
otherwise orders, no change shall be made by any food warehouse- 
nan in any rate or charge, or in any rules or regulations affecting 
rates or charges, except by permission of the railroad commission 
•ftar proper notice. The commission, for good cause shown, may 
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allow eliangvs without reqairins the notice, by an order spAcifjdng 
the chkncrea u to be made and the time when they ahall take effect, 
and the manner in which they ahall be filed and pnbliahed. No food 
warebooseman ahall engvge in the biulneaa of storing food com- 
modities nnless the rates and charges upon which the same are 
stored are filed and open to pnblic inspection as aforesaid. No food 
warehouseman shall refnnd or remit in any manner or by any 
device, any portion of the rates or charges filed and open to public 
inspection as aforesaid, or demand, collect, or receive, directly or 
indirectly, from any person, firm or corporation, any different sum 
for warehousing or storage services than the rates and charges filed 
and open to pnblic inspection as aforesaid, or directly or indirectly 
make any charge for such services not shown by the schedule 
aforesaid; nor shall any person, firm, or corporation solicit, accept, 
receive, or attempt to obtain from any food warehouseman any 
rate or charge not filed and open to public inspection as aforesaid. 

Sec. 6. Every contract, expressed or implied, by any person, 
firm or corporation in violation of the provisions of section four or 
section five of this act, is declared to be illegal and to be utterly 
void and no recovery shall be had on it. 

Sec. 8. The attorney general of the State of California is 
authorized and directed, whenever he has reasonable gronnda to 
believe that any person, firm or corporation has knowingly ae- 
cepted or received from any food warehouseman, direcUy or in- 
directly, any rebate, discount, deduction, concession, refund or re- 
mittance from the rates or charges filed and open to public inspec- 
tion as in section five, to prosecute a civil action in the name of 
the people of the State of California in the proper court to collect 
three times the total sum of such rebates, discounts, deductions, 
concessions, refunds, or remittances so accepted or received within 
three years before the commencement of such action. 

Sec. 9. Any person, firm or corporation may maintain an actton 
to enjoin a continuance of any act or acts in violation of section 
four or section five, or of any order, rule or regulation of the rail- 
road commission, and, if injured by it, for the recovery of dam- 
ages in an amount equal to three times the amount of actual 
damages sustained. If in such action, the court shall find that the 
defendant is violating section four or section five, or any order, 
rule or regulation of the railroad commission, it shall enjoin the 
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dvfaidant front * eontitiii«nc« of aoch vieUtion, and it shall not b« 
D«e«ur7 to alloffe or pnra actual daausa to pUlntiff in addition 
to it 

Sae. 10. Any paraon or paiaona, or corporation, wlio, or irtiich 
ahall Tiolata aaction four or aaction five, or an; ordar, mla, or 
nvolation of th« railroad caminission, or who shall procure, aid or 
abat any paraon, firm or corporation In any mch violation of it, 
ahall, if a panon, be poniibad by a flna not exceeding one thon- 
sand doDara, or b; impriaounent in a conntjr jail not exceeding 
dx months or by both sneh Una and imprisonment, and, if a eor^ 
poratlon, by a fine not excaeding three tbouaand dollan. 

Sac 12. Th« lagislatnre hereby declares that the porpose of 
this act is to safegoard the pnblic against the creation and per- 
patoation of monopolies, and to foster and encourage competition, 
by prohibiting unfair and discriminating practices by which fair 
and bonest competition is destroyed. The legislature hereby farther 
daelares that food warehousemen, as defined in section two of this 
act, are engaged In a boainess, tending to monopoly, and that by 
reason of sucb monopolistic tendency and by reason of its vital 
connection with the distribution of public necessities, such busi- 
nais is clothed with a public interest and subject to public regulation 
and control for the public welfare as a public utility, as in this act 
provided. This act shall be liberally construed that its beneficial 
purpose may be subserved. 

FarttlbU Detalaert See Landlord and Tenant; Unlawful Detainer. 
XSvary person b guilty of a forcible detainer who either: 1. By 
force, or by menaces and threats of violence, unlawfully holds and 
lutoft posaasdon of any real property, whether the same waa ae- 
qnirad peaceably or ofharwisa; or 2. Who, In the ni^t-time, or du^ 
ing the absanca of the occupancy of any lands, nolawfolly entara 
vpon raal property, and who, after demand made for the surrender 
of it, for the period of five days, refuses to surrender It to such 
former occupant. The occupant of real proper^ is one who, within 
Ave days preceding such unlawful entry, was in the peaceable and 
undisturbed possession of such lands. 

PereiUe Eatryi See Forcible Detainer; Unlawful Detainer; Land- 
lord and Tenant. Every paraon ia guilty of a forcible entry iriio 
^thar: 1. By breaking open doors, or other parts of a house, or 
by any kind of violence or circumstance of terror antara upon or 
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Into uiy nal propaitr- 2. Wbo, aft«r uxUxiiig peacMtblj upon 
nal pFTopcrty, tnma oat by force, tlmftts, or menacins conduct, th« 
put; Id possenioo. If then ia no avidance that the entry upon 
the premlaea vaa accompanied by any kind of Tiolonco or dreoio- 
ataacea of terror, or that the party tn pouenion waa turned ont by 
force, threata or menacing conduct, there ia no forcible ontry; even 
if Uie party in posseuion waa there nnlavfnlly — the fire day notice 
mtut be Mrved apon him bofore commencins an action. No damagaa 
can be recovered, nnleu the poueuion of the premiaes is also re- 
covered. 

For*cla*nr«t See Hort^ges; Chattel HortgageB; Deed. 

ForoisB CorporatlMM! See Corporations. 

FotsIkb Bill of ExchaBC*! See Negotiable Instruments, 18210, 
S211, 82S3. 

Forf*ryi See Crimes; Checks; Negotiable Insbrunents, 18104. 
Every person who has in his possession, or receives from any other 
person, any forged promissory note or bank biU, or bills, for the 
payment of money or property, with the intention to pass the same, 
or to permit, caose or procure the same to be uttered or passed, with 
the intention to defraud any person, knowing the same to be forged 
or counterfeited, or has or keeps in his possession any blank or 
unfinished note or bill for payment of money or property, made 
to be issued by any incorporated bank or banking company, with 
intention to fill up and complete such blank or unfinished note or 
bin, or to permit, or cause, or procure the same to be filled up and 
completed in order to utter or pass the same, or to permit, or cause, 
or procure the same to be uttered or passed to defraud any person, 
is punishable by imprisonment in the state prison for not less than 
one year nor more than fourteen years. 

Frandi See Negotiable Instroments, 18186; Resciasian; Insuraneo; 
Real Estate; Statute of Frauds; Assignments; Contracts; Transfer; 
Bill of Lading, 2180b. 

Fraud is either actual or constmctiTe. Actual Fraud is always a 
question of fact and (as applied to Gontracta) consists in any one 
of the following acts, committed by a party to the contract <or with 
bis connWaoee) with intent to deceira any other party to the con- 
tract, or to induce that other party to enter into the contract (a) 
One who does not believe a fact to be tme, but who nevertheless 
suggests it to be true, as a foot; <b) a positive assertion of tiist 
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which ui not true, by a penon who believu it to be true, bat yet 
Eude in K nunner not wuranted b7 hig infonnation (c) mippreMinc 
U»t which is true, b? one having knowledge or belief of the fact; (d) 
a promiH made without any intentdon of performing it; <e) aaj 
other act fitted (expected) to deceive. Constmctive Frand coniiatB 
(a) in any breach of duty, which gaini an advantage to the person 
in fault, or any one claiming under him (even without any fraudu- 
lent intent) by misleading another to his prejudice, or to the preju- 
dice of any one claiming under him; (b) in any act or omission 
which the law specially declares to be fraodnlent, vrithout respect 
to actual fraud. 

Freifbt: See Bottomry; Carriers; Warehouseman. 

FoBcibl* Goodii See Warehouse Receipts. 

Garac* Han: See Liens; Accretion; Personal Property; Automo- 
bile Law; Sales; Installment Contracts. 

GamUbmaati See Attachment. 

Gaa Clainu: See Mining Law. 

Ciftst See Personal Property. 

Gift Dead: See Deads; Gifts. 

Good*: See Personal Property; Warehouseman; Warehouse Be- 
ceipts; Fungible Goods. 

Good-Will of a business is the expectation of continued patron- 
age, but it does not include the right to use the name of any 
person from whom it was acquired. See Trademarks. It is prop- 
erty, transferable like any other; and the person transferring it 
may also transfer with it the right to use the name under which 
the business was conducted. But the good will cannot be transferred 
separate from the business. See Employer and Employee; Personal 
Property. One who sells the good will of a business may agree with 
the buyer to refrain from carrying on a similar business within a 
specified county, city, or any part of it, so long as the buyer (or 
any person deriving title to the good will from him), carries on a 
Uk« business in that county. 

Gradiat Lient See Mechanics' Lien, K1191. 

Grant Daodt See Deeds. 

Grasinff Lian: See Liens. 

A Guaranty is s promise to answer for the debt, default, or mis- 
carriage of another person. A person may become guarantor even 
without the knowledge or consent of the principal. Where a guar- 
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ftnty is entered into kt the same time with the original obligation 
or vlth the acceptance of the latter by the smtrantee, and fomu 
with that obligation a part of the consideration to him, no other 
consideration need exist In all other cases there must be a consid- 
eration distinct from that of the original obligation. Except as 
prescribed fay the next paragraph, a guaranty must be in writing, 
and signed by the guarantor; but the writing need not express a 
consideration. 

A promise to answer for the obligation of another, in any of the 
following cases, is deemed an original obligation of the promisor, 
and need not be in writing; 1. Where the promise is made by one 
who has received property of another upon an undertaking to apply 
it pursuant to such promise ; or by one who has received a discharge 
from an obligation in whole or in part, in consideration of such 
promises; ?. Where the creditor parte with value, or enters into 
an obligation, in consideration of the obligation in respect to which 
the promise is made in terms or under circumstances such as the 
party making the promise is the principal debtor, and the person in 
whose behalf it is made his surety. 3. Where the promise, being 
for a previous obligation of another, is made upon the consideration 
that the party receiving it cancels the previous obligation, accepting 
the new promise as a substitute for it; or upon the consideration 
that the party receiving it releases the property of another from 
a levy (or his person from imprisonment), under an execution on a 
judgment obtained upon the previous obligation; or upon a consid- 
eration benefiting the promisor, whether moving from either party to 
the previous obtigation, or from another person. 4. Where a fac- 
tor undertakes, for a commission, to sell merchandise and guaranty 
of sale. 5. Where the holder of an instrument for the payment of 
money, upon which a third person is or may become liable to him, 
transfers it in payment of a precedent debt of his own, or, for a new 
consideration, and in connection with such transfer enters into a 
promise respecting such instrument. See Factor.) 

A mere offer to guaranty is not binding, until notice of its accep- 
tance is communicated by the guarantee to the guarantor; but an 
absolute guaranty is binding upon the guarantor without notice of 
acceptance. In a guaranty of a contract, the terms of which are 
not then settled, it is implied that its terms shall be such as will 
not expose the guarantor to greater risks than he would incur un- 
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dar ttiOM tanu whieli an mwt eoBmon ia dmilar eontracta at 
tlia place wb«n tbe principal contxaet b to ba parformed. A soar- 
antj to the effect that an oblicatloii b good, or ta coUectabla, im- 
ports that the debtor la ■olmit, and that the damaod ia coOaetabla 
bj the nasal legal proeeadlnfa, If taken with reaaonabla 41igfMW. 
A piarantj, snch aa ia mantlaned in the laat paragtaph, ia not di»- 
charged br an omiaiion to take proceodinsa apon the principal debt, 
or apon any collateral aeenritr for ita paTment, if no part of the 
debt eonld have been collected by it. In the easea mentioned 
the removal of the principal from the atate, leaTing no prop- 
ezty in it from wjiieh the obligation might be aatJafied, ia eqoiTalent 
to the i&sohrescy of the principal in ita affect npon the righta and 
obligationa of the guarantor. A gnarantj ia to be deemed nncon- 
ditional nnlaaa ita terma import aome condition precedent to the 
liabili^ of the guarantor. A guarantor of payment or performance 
ia liable to the goarantea immediately apon the default of the prin- 
cipal, and without demand or notice. Where one guaranteea a con- 
ditional obligation, hia liability ia eonunenanrate with that of tha 
principal, and he ia not entitled to notice of the default of tbe 
principal, nnleaa he ia unable, by the exerciae of reaaonable dili- 
gence to acquire information of such default and tbe creditor haa 
actual notice of it. The obligation of a guarantor mnat be neither 
larger in amount nor in other raapecta more burdensome than that 
of the principal, and if in ita tenna it exceeda it, it is reducible in 
proportion to the principal obligation. A guarantor ia not liable it 
the contract of tha principal is unlawful; but he ia liable notwith- 
standing any mere personal disability of the principal, thou^ tbe 
disability be aneh as to make the contract void against the prineipaL 

A guaranty relating to a future liability of the principal, under 
successive tranaactiona, which either continue hia liabili^ or from 
time to time renew it after it has been satisfied, ia called a continu- 
ing guaranty. A continuing guaranty may be revoked at any tiase 
by the guarantor in respect to future tranaactionH, unless there ia 
a continuing eonaideiation aa to such tranaactiona which he does 
not renounce. , 

A guarantor ia exonerated (except ao far as he may be indeouii- 
flad by the principal), if by any act of the creditor, without the con- 
aent of the guarantor, the original obligation of the principal ia 
altered in any respect or the remedies or righta of the creditor 
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aguBst th« prinetp*], in rHpeet to it, is Id »aj way irap«ircd or tm- 
p«Bded. A promisa br « creditor, whicli for U17 canae ia void (or 
▼oidable by him at hit option), doM not alter the obligaUoo or tnu- 
jpend or impair the remedy, within the meaoinr of the last para^aph. 
The reaciuion of an affreamcnt altering the original obligation of a 
debtor, or impairing the remedy of a creditor, does not restore the 
liability of a guarantor who has been exonerated by anch agreement 
The acceptance by a creditor, of anything in partial satisfaction of 
an obligation, reducea the obligation of a gnarantor thereof, in the 
aame measure as that of the principal, bat does otherwise affect it. 
Mere delay on the part of a creditor to proceed against the princi- 
pal, or to enforce any other remedy, does not exonerate a guaran- 
tor. A goarantor who has been indemnified by the principal, la liable 
to the creditor, to the extent of the indemnity, notwithatanding 
that the creditor, without the assent of the guarantor, may have 
modified the contract or released the principal. A guarantor is 
not exonerated by the diacliarse of his principal by operation of 
law, without the intervention or omission of the creditor. 

A surety ta one who at request of another, and for the purpoae of 
aeeoring to him a benefit, becomes reaponsible for the performance 
by the latter of tome act in favor of a third person, or hypothecates 
property as aecurity for it. One who appears to be a principal 
(whether by tenns of a written instrument or otherwise), may show 
that he is in fact a surety, except as against persons who have acted 
on the faith of his apparent character of principaL A surety cannot 
he held beyond the express terms of his contract and if such contract 
prescribes a penalty for its breach, he cannot in any ease be liable 
for more than the penalty. In interpreting the terms of a contract 
of auretyahip, the same rules are to be obaerved as in the case of 
other contracta. Notwithatanding the recovery of Judgment by a 
creditor against a surety, the latter still occupies the relation of 
surety. Performance of the principal obligation, or an offer of such 
performance, duly made as provided in the laws of this State, exon- 
erates a surety. 

A surety ia exonerated; (1) In like manner with a guarantor; (2) 
To the extent to which he la prejudiced by any act of the creditor 
which would naturally prove iojarious to tiie remedies of the sure^ 
•r Inconsiatent with bis rights, or which leaaena his seenrity; or, 
(3) To the extent to which ho is prejudiced by aa nwlMJnn of tlM 
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HABEAS COSPUS 



cndHor to do uiTtUiic, wben required bj the nizetr, which H ii 
Uf da^ to do. A warttr hu all the ricfaU of Ji Biiu»ntor. wbether 
bo bMome ptnoaaUj rMponsiblc or not. A marttr Buy rcqiiirB 
hie crcditort to proceed against the principal, or to pntme unj other 
remedy in hla power which the sorety cannot htmaelf pnmie, and 
wUcb would lighten hia burden; and if in snch ease the creditor 
neglecta to do eo, the sorety is exonerated to the extent to which 
he la thereby prejadiced. A mrety may compel his principal to per- 
form the obligation when dne. If a ntrety satisfies the principal ob- 
ligation, or any part thereof, whether with or without legal proceed- 
ings, the principal is bound to reimborse what h« has disboned, in- 
cluding necessary coats and expenses; bat the surety has no claim 
for reimbnrsement againet other persona, thot^ they may have 
been beneflted by his act, except as preacribed by next paragraph. 
A isrety, npon satisfying the obligation of the principal, is entitied 
to enforce every remedy which the creditor then has against the 
principal to the extent of reinLboraing what he has expended, and 
also to require all his co-sureties to contnbate thereto, without 
regard to the order of time in which they became soch. 

A surety is entitled to the benefit of every security for the per- 
formance of the principal obligation held by the creditor, or by a co- 
surety at the time of entering into the contract of suretyship, or 
acquired by him afterward, whether the surety was aware of tha 
security or not. Whenever property of a surety is hypothecated 
with property of the principal, the surety is entitled to have the 
property of the principal first applied to the dischargs of the obli- 
gation. A creditor is entitled to the benefit of everything which a 
surety has received from the debtor by way of security for the 
perfonnance of the obligation, and may, npon a maturity of the 
obligation, compel the application of such security to Its satisfac- 
tion. 

Cuaati See Inn; Hotel; Citisens. 

Habaai Corpn* means "produce the body." It is a petition ad- 
dressed to a superior tribunal, calling to the court's attention that a 
certain peraon is being confined in prison illegally — and stating the 
reason for such illegality. It required the person holding the pris- 
oner to show causa why such imprisonment is legal, and usually is 
sought to try the validity of some law or ordinance. The privilege 
of the writ of habeas corpus shall not be suspended vnlaas when. In 
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> of rebellion or invasion, the public ufetjr mkjr require its ■ 



Har Baler: See Liena. The term "baler" or "presser" as re- 
ferred to in this act shall mean the person, firm, association, or cor- 
poration owning or having posseiaion of or operating a hay presa. 
Any person baling hay for compensation shall employ scales that 
have been tested and sealed by the sealer of weights and measures and 
any record of weight forming the basis of settlement in the sale or 
purchase of baled hay shall be the true net weight of such baled hay. 
No baler or pressor of hay shall put or conceal in any such bale of hay 
anything whatever for the purpose of increasing the weight of such 
bale with intent to defraud. Hay when sold, offered, or exposed for 
sale shall be sold by avoirdupois weight and a ton shall consist of 
two thousand pounds net weight; providing, however, that bay may 
be sold by the bale in which case the net weight of the bale shall 
be indicated on a tag securely fastened to the bale. When any hay 
is shipped by a common carrier in bales and where such bales be- 
come broken, the approximate weight of such broken bales shall be 
included in the total weight of the hay shipped. Any person, firm 
or corporation, violating any of the provisions of this act shall be 
guilty of a misdemeanor and shall be punished by a fine of not less 
than fifty dollars, or more than one hundred dollars, 41919 statute.) 

Hiring is a contract by which one gives to another the temporary 
possession and use of property, other than money, for reward, and 
the latter agrees to return the same to the former at a future time. 
See l^andlord and Tenant. The products of a thing hired, during the 
hiring, belong to the hirer. An agreement to let upon hire binds the 
latter to secure to the hirer the quiet possession of the tlnng hired 
daring the term of the hiring, against all persons lawfully claiming 
the same. The hirer of a thing must use ordinary care for its pres- 
ervation in safety and in good condition, and he must repair all 
deteriorations or injuries thereto occasioned by his want of ordinary 
core. When a thing is let for a particular purpose the hirer must not 
use it for any other purpose; and if he does, he is liable to the letter 
for all damages resulting from such use, or the letter may treat the 
contract as thereby rescinded. See Rescission. The letter of a 
thing may terminate the hiring and reclaim the thing before the end 
of the term agreed upon. 1. When the hirer uses or permita a use 
of the thing hired in a manner contrary to the agreement of the 
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parties; or, when the hirer doea not, within ■ resaoubls time after 
reqnest, make anch repaira as he ia bound to make. 

The hirer of a thin^ may tanainat* the hiring before the end of tika 
term agreed upon: 1. When the letter doea not, witUo a reaaonsbla 
time after reqaest to folfill hit abligation, if any, ■■ to placing and 
aeearing the hirer in the quiet poaaeaaion of the ttung hired, or put- 
ting it Into good condition, or repairing; or, 2. When the greater paii 
of the thing hired, or tiiat part which was and which the letter had at 
the time of the hiring reason to believe was the material inducement 
to the hirer to enter into the contract, perishea from any other caoaa 
than the want of ordinary care of the hirer. The hiring of the 
thing terminates: 1. At the and of the term agreed upon; 2. 
By the mutual consent of the parties; 3. By the hirer acquiring m 
title to the thing hired superior to that of the letter; or, 4. By 
the destruction of the thing hired. If the hiring of a thing ia t«r- 
minable at the pleasure of one of the parties, it is terminated by 
notice to the other of his death or incapacity to contract. In other 
cases it la not terminated by it. When the hiring of a thing Is ter^ 
mlnated before the time originally agreed upon, the hirer must pay 
the due proportion of the hire for such use as he has actually made 
of the thing, unless such use ia merely nominal, and of no benefit 
to him. One who lets personal property must deliver it to the hirer, 
secure his quiet enjoyment thereof againat all lawful claimants, pat 
It into a condition fit for the purpose for which he lets it, and repair 
all deteriorations of it not occasioned by the fault of the hirer 
jtnd not the nataral result of Its use. A hirer of personal proper^ 
must bear all anch expenses concerning it as might naturally be 
foreseen to attend it during its use by him. All other expenses must 
be home by the letter. If the letter fails to fulfill his obligations, 
as prescribed by preceding aecUon, the hirer (after giving him 
notice to do ao, if such notice can conveniently be given), may ex- 
pend any reasonable amount necessary to make good the letter's 
defaults, and may recover such amount from him. (See Landlord 
and Tenant.) 

HoUm- for Valnei See Negotiable Instruments, fSlOT, 8182 
and following; Bill of Lading. 

Holiday* are every Sunday, the first day of January, twelfth day 
of Febmary, to be known as Lincoln day, twenty-second day of 
Pebroary, thirtieth day of Uay, fourth (day) of July, ninth day 
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of Septvmbw, flnt HoDdar In Septemlwr, twelfth Smj of Octob«r, to 
b« kBOwn ■■ "Colnmbtu iaj," tnntr-flfth d^r of Decembar, erer; 
iMj on which aa electloii !■ htld throttghont the State, and erery 
day appointed by tlu preddent of the United atatai or br Om gav- 
etnor of this ttate for a public fut, UianksKiving or holiday. Ererr 
Satnrdar from twelve o'clock noon nutil twelve o'clock midnisht la 
a holiday »m regarda the tnuuaetion of bonnen fn Uie public olBcea 
ef this atate, and alao In political divisloBS of it, where lawa, onU- 
aancea or charters provide that paUie offlcei shall be doied on 
holidaye; this shall not be constmed to prevent or invalidate the 
Janiance, flling, service, execution or recording of any legal process or 
written Instrument whatever on snch Saturday afternoons. When- 
ever any act of a secular nature (except a work of necessity or 
mercy), is appointed by law or contact to be performed upon a 
particular day — and that day falls upon a holiday, sach act may 
be performed upon the next succeeding bosiness day, with the 
same effect as if it had been performed upon the day appointed. 

HolograpLic Willi See Wills. 

Houetteadi See Beal Estate; Community Property; Husband 
and Wife. A homestead, up to the value of |5,000, may be 
selected by (1) a husband, out of the community proper^, 
or out of his separate property, or out of bis wife's separate prop- 
erty, with her consent; (2) by the wife, out of the community prop- 
erty, if the husband has not selected one, or out of her separata 
property; (8) by an unmarried person, who is the head of a family, 
selected from any of his or her property, up to the value of 91000. 
A property is "homesteaded" by filing a written declaration to that 
effect in the ofllce of the County Recorder of the county where the 
property is situated, stating the foregoing facts — and, from the 
time of its filing, the property is exempt from attachment or exe- 
eution up to the amounts given — but not for any clouds which have 
arisen upon the property before the filing. If a deed stands in the 
name of boUi husband and wife, it cannot be homesteaded, nor un- 
less the party actually lives there, nor if it consists of more than 
one house. But there is no limit to its size, as acreage, and may 
consist of several lots, if they join, and the house is upon one of them, 
with the rest vacant. If a person moves away from the property, 
this is not an abandonment, but a declaration of abandonment or a 
grant deed to the property, must he given and recorded. 
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HUSBAND AND WIFE 



Hour of Labori <Se« Children) Every person ihrnll be entitled 
to one day's rest in seven (except in cases of emersency) ; «U 
Uboren, worlonen or meduutics eniploy«l npon sny pnUie works, 
ei^t hoars Id ens calendar day. This was declared conatltutlonal 
by the Sapreme Coart. 

Twelve honn per day is the limit for drivers, condactors and 



No condnctor, motonnan, en^eer, fireman, bntkemani train 
despetcher, or telegraph operator shall remain on dn^ for more 
than sixteen consecutive hoars. No pervon deapatehing trains by 
telegraph or telephone shall work more than nine hoars in each 
twenty-four; nor shall tower men work more than 13 honrs in 24. 
Every person employed by a mnnieipal corporation, whe 
works more than 120 boors in seven days, shall be allowed S heart 
off during each 24, for meal time; every person employed In a 
sawmill, shake mill, shingle mill, or logging camp, shall have at 
least one boor off for the midday meal. 

On election day, every employee shall be allowed three hoars off, 
in which ttv go to the polls to vote, and no deduction shall be made 
in his wages for such time off. 

No woman shall work more than eight honrs in any one day, or 
more than 48 faonre in any week (except narses or those engaged 
In harvesting, curing, canning or drying perishable fruits or v^- 
etables. (See Minimum Wage Law.) 

Every person having a minor child ander his control, either as a 
ward or an apprentice, who, except in vinicnltural or borticoltural 
pnrsnits, or in domestic or household occupaUons, requires soch 
child to labor more than eight hoars in any one day, is guilty ^ a 
misdemeanor. 

Huiband »nd Wifei See Succession; Women; Citixens; Sex; Beal 
Estate; Homesteads. 

Husband and wife contract toward each other obligations 
of mutual respect, fidelity, and support. The husband is the head 
of the family. He may choose any reasonable place or mode of 
living, and the wife must conform to it. Neither hasband nor 
wife h&s any Interest in the property of the other, but neither can 
be excluded from the other's dwelling. Either hasband or wife may 
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HUSBAND AND WIPE 



«Dter into anjr engagemetit or tiiiuaetloii with the other, or with 
any other perBon, respectins property, which either migbt if Tininar- 
ried; lobjeet, in transactions between themselves, to the general 
roles which control the actions of persons occupying eonfldential 
relations with each other, as defined by the title on trusts. A hus- 
band and wife can not, by any contract with each other, alter their 
legal relations, except (1) as to property, and except that (2) they 
may agree, in writing, to an immediate separation, and may (3) 
make provision for the support of (a) either of them and of (b) 
their children during such separation. The mutual consent of the 
parties is a safllcient consideration for such an agreement. 

A husband and wife may hold property as joint tenants, tenants 
in common, or aa community property. All property of the wife (1) 
owned by her before marriage, and that (2) acquired afterward by 
gift, bequest, devise, or descent, with (3) the rents, issues, and 
profits thereof, is her separate property. The wife may, without tiie 
consent of her husband, convey her separate property. All prop- 
wty (1) owned by the husband before marriage, and that (2) ae- 
quired afterward by gift, bequest, devise, or descent, with (3) the 
rents, issaes, and profits thereof, is his separate property. All other 
property acquired after marriage by either husband of wife, or both, 
including real property situated in this state, and personal property, 
wherever situated, acquired white domiciled elsewhere, which would 
not have been the separate property of either if acquired while 
domiciled in this state, is community property; but wherever any 
property is conveyed to a married woman by an instrument in writ- 
ing, the presumption is that the title is thereby vested in her as her 
separate property. And in case the conveyance is to such married 
woman and to her husband, or to her and any other person, the pre- 
sumption is that the married wonian takes the part conveyed to her, 
aa tenant in common, unless a different intention is expressed in the 
instrument, and the presumption in this section mentioned is conclu- 
sive in favor of a purchaser or encumbrancer in good faith and for a 
valuable consideration. A full and complete inventory of the sepa- 
rate personal property of the wife may be made out and signed by 
her, acknowledged or proved in the manner required by law for the 
acknowledgment or proof of a grant of real property by an unmar- 
ried woman and recorded in the ofilce of the recorder of the county 
in which the parties reside. The filing of the inventory in tiie re- 
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HUSBAND AND WIFI 



corder'B office ia notice and prinm facie evidence of the title of tti* 
wife. 

The property of the community is not liable for the contracts of 
the irife, made after marriage, unleu secared by a pledge or mort- 
gage of it executed by the hiuband. The earnings of the wife ara 
not liable for the debts of the husband. The {1) earnings and accu- 
mulation! of the wife and <2) of her minor children living with her 
or in her custody, while she ia living separate from her husband, are 
the separate property of the wife- The separate property of the 
husband ia not liable for the debts of the wife contracted before 
the marriage. The separate property of the wife is liable for her 
own debts contracted before or after her marriage, but is not liable 
for her husband's debts; provided, that the separate propertr of the 
wife is liable for the payment of debts contracted by the husband or 
wife for the necessaries of life furnished to them or either of them 
while they are living together; provided, that the provisions of the 
foregoing proviso shall not apply to the separate property of the 
wife held by her at the time of her marriage or acquired by her by 
devise, succaiaion, or gift, other than by gift from the husband, after 
marriage. 

For civil injuries committed by a married woman, damages may 
be recovered from her alone, and her husband shall not be liable 
for it, except in cases where he would be jointly liable with her if the 
marriage did not exist. 

The husband has the ntanagement and control of the community 
personal property, with like absolute power of disposition, other than 
testamentary, as he has of his separate estate; provided, however, 
that he can not make a gift of such community property, or dispose 
of the same without a valuable consideration, or sell, convey, or 
encumber the furniture, furnishings, or fittings of the home, or the 
clothing or wearing apparel of the wife or minor cliildren that is com- 
munity, without the written consent of the wife. The husband baa 
the management and control of the community real property but the 
wife must join with him in executing any instrument by which such 
community real property or any interest in it, is leased for a longer 
period than one year, or is sold, conveyed, or encumbered; pro- 
vided, however, that the sole lease, contract, mortgage or deed of 
the husband, holding the record title to community real property, to 
a lessee, purchaser or encumbrancer, in good faith without knowU 
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tige of the maTTi&se relation shall be preanmed to be vklld; but no 
action to avoid such instrament ahall be commenced after the expi- 
ration of one year from the filing for record of sack inttroment in 
the recorder*! office in the coontf in which the land ia situate. No 
estate ie allowed the hoaband as tenant bj courtesy upon the death 
of his wife, nor ii any estate in dower allotted to the wife upon the 
death of her bosband. 

If the husband neglect to make adequate proTision for the rap- 
port of bis wife, an; other person maj, in good faith, supply her 
with articles necessary for her sapport, and recoTer the reasonable 
valne of it from the husband. A hoaband abandoned by his wife la 
not liable for her support until she offera to return, unless she was 
jnitifled, by his misconduct in abandoning him; nor is he liable for 
her support when she is living separate from him, by agreement, un- 
less such support is stipulated in the agreement. The wife must sup- 
port the husband, when he has not deserted her, out of her separate 
property, when he has no separate property, and there is no comnra- 
nity property, and he is unable from infirmity, to support himself. 
The property rights of husband and wife sre governed by this article, 
unless there is a marriage settlement containing stipulations con- 
trary to it. 

Hydraulic Mining: See Mining Law. 

Impoeti See Tax; Toll. In its broader sense, is any tax or tribnta 
imposed by authority, and applies as well to a tax on persons aa to a 
tax on property. 

I See Real Estate, flV- 
See Real Estate. 

An Independent Contractor is one who, in rendering services, 
exercises an independent employer or occupation, and represents 
his employer only as to the results of his work, and not as to the 
means whereby it ia to be accomplished. The chief consideration 
which determines one to be an independent contractor ia the fact 
that the employer has no right of control as to the mode of doing 
the worlc contracted for. See Contracts. 

IndoFMrt Indorsing an instrument, in its literkl aenae, means 
writing one's name on the back thereof; in its legal sense it means 
writing one's name at some place on it with intent to assume such 
liability as would be incurred by a person who warrants payment 
«f the {n«tniment providad it la first duly priMnted to the maker at 
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mmtnrity, is »ot paid by bim, md tli« fmct of nonpayment is duly 
Botiflad to tlM Indorser. Sw N^otiable Instroments, fSlOS, SIOS, 
8111, 8112 to S131 inclnsiv«, 8144, S14S, 8148, 8148, S149, 8161, 
8181, 8170, 8198, 3201, 8206, 3212, 8228, 8286, S228, 8231, 3232. 
3233, 8239, 32SB, 326Sd; Bill of Lading, 212», 2129g, 2130. 

iBJuctioBi An injnnction is a writ or order requiring a penon 
to refrain from a particnlar act It may be granUd by the eonrt in 
wUch the action is brought, or by a judge of it; and when granted 
by a Jndge, it may be enforced as an order of the court. An injonc- 
tion may be granted in the following cases: 1. When it appears 
by the complaint that the plaintiff is entitled to the relief demanded, 
and sncb relief, or any part of it, consists in restraining the commis- 
sion or continuance of the act complained of, either for a limited 
period or perpetually; 2. When it appears fay the complaint or 
affldavits that the commission or continuance of some act daring 
the litigation would produce waste, or great or irreparable injury, 
to a party to the action; 3. When it appears, during the litiga- 
tion, that a party to the action is doing, or threatens, or is abont to 
do, or is procuring or suffering to be done, some act in violation of 
the rights of another party to the action respecting the subject of 
the action, and tending to render the judgment ineffectual; 4. 
When pecuniary compensation would not afford adequate relief; 6. 
Where it would be extremely difficult to ascertain the amount of 
compensation which would afford adequate relief; 6. Where the 
restraint is necessary to prevent a multiplicity of judicial proceed- 
ings; 7. Where the obligation arises from a trust. Also to at- 
tach Bill of lading, 2128i; Warehouse Receipts, 26. 

An injunction cannot be granted: 1. To stay a judicial proceeding 
pending at the commencement of the action in which the injunction 
is demanded, unless such restraint is necessary to prevent a multi- 
plicity of such proceedings; 2. To stay proceedings in a court of the 
United States; 8. To stay proceedings in another state upon a 
judgment of a court of that state; 4. To prevent the execution 
of a public statute by officers of the law for the public benefit; 6. 
To prevent the breach of a contract other than a contract in writing 
for the rendition or furnishing of personal service from one to 
another where the minimum compensation for such service is at 
the rate of not less than six thousand dollars per annum, and where 
the promised service ie of a special, unique, unusual, extraordinary 
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or intellectual chancter which givei it peculiar value the Ion of 
which can not be reaaonabljr or adeqoatelr compenasted in dam^^ 
in an action at law, the performance of which would not he apecifl- 
call; enforced; 6. To prevent the exerclae of a public or private 
olBce, in a lawful maDner, by ttie person in poatenion; 7. To 
prevent a legislative act by a municipal corporation. 

Injunctions cannot be granted by a Justice of the Peace. 

Inland BUI of ExclwB(a: See Negotiable InstrumentB, 1F3210, 

lani See Citizens; Liens. 

INN is a public house of entertainment for all who chose to visit 
it. It is distinguished from a private boarding house, because the 
keeper of the latter is at liberty to choose his guests, while the 
Innkeeper is obliged to entertain and furnish all travelers of good 
condoct and means of payment, with what they may have occasion 
for, as such travelers, while on their way. 

If an innkeeper, hotel keeper, hoarding-bouse or lodging-house 
keeper, keeps a flre-proof safe, and gives notice to a guest, boarder, 
or lodger, either personally or by putting up a printed notice in a 
prominent place in the office or the room occupied by the guest, 
boarder, or lodger, that he keeps such a safe and will not be liable 
for money, jewelry, documents, or other articles of unosoal value 
and small compass, unless placed in it, he ia not liable (except so 
far as his own acts shall contribute to it) tor any loss or injury to 
such articles, if not deposited with him to be placed in it, nor in 
any case more than the som of two hundred and fifty dollars for 
any or all such property of any individual guest, or boarder, or 
lodger, unless be shall have given a receipt in writing therefor to 
such a guest, boarder, or lodger. 

Every keeper of a hotel, or inn, boarding or lodging house, shall 
post in [a] conspicuous place in the office or public room, and in 
every bedroom of said hotel, bo&rding-house, inn, or lodging-house, 
a printed copy of this section, and a statement of charge or rate of 
charges by the day, and for meals or items furnished, and for 
lodging. No charges or som shall be collected or received by any 
such person for any service not actually rendered, or for any item 
not actually delivered, or for any greater or other sum than he is 
entitled to by the general rules and regolationa of said hotel, inn, 
boarding or lodging house. For any violation of this section, or 
any of its provisions, the offender shall forfeit to the injured par^ 
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mSTALLKBNTS 



tbT«« tim«s tba aaouBt of Um mm eltus*d in wxetm of what Iw 
i» eDtitlfld to. 

A GUEST is m panon who is entertained at an inn tzandontlr; 
while ft boftrder is one who remains with some degree of pema- 
nenee, mch as remaining by the month at a rat« lew than that 
by the day. 

Any person who obtains any food or accommodation at an hotel. 
Inn, restaorant, boarding hoose, lodging house, or fnmished apart- 
ment hooae without paying therefor, with intent to defraud the 
proprietor or manager thereof, or wlio obtains credit at an hotel. 
Inn, reitanrant, boarding honae, lodging hoose, or famish apart- 
ment hoTue by the ase of any false pretense, or who, after obtain- 
ing credit, food, or accommodation at an hotel, inn, restaurant, 
boarding house, lodging house, or fumisbed apartment house ab- 
aconds or snrreptltlaosly remoTos his baggage therefrom without 
paying for his food or accommodations U guilty of a misdemeanor. 

Every hotelkeeper, lod^ng^ouae keeper, and innkeeper, or keeper 
of any place whero rooms are let to lodgers in which, or any of 
which such places UlaminBting gas is used, who shall turn off, or 
cause to be turned off at the meter the flow of such illuminating 
gas, during the time of the use of any such room or rooms, shall 
be guilty of a misdemeanor; provided, that this act shall not apply 
to any of the persons herein enumerated, when soch person or 
persons shall have connected every exit orifice upon the gas fix- 
tures UMd in such place or places with a practical and safe auto- 
matic gas igniter. 

luolvanti See Assignment to Creditors; Bankruptcy; Stoppage 
in Transit 

Initkllmani Salaii See Bcal Estate; Attachment 

Inatkllmant Coatrmctai IhirinK the last few years the greater 
part of the sale of real estate in California has been on install- 
ments — where the prospective purchaser would sign an agreement 
to buy on an eaay payment plan, and the seller would agree to con- 
vey the title when these payments were finally completed. Such 
an agreement in the form asaally made is a very dangerous thing 
for a purchaser to sign. He has no rights whatsoever in the prop- 
erty (except B9 will be discussed later) nor any equity such as he 
would have if he received a deed and gave back a mortgage for 
the unpaid balance. 
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Upon failure to psjr tmj iasUIlment, the leOcr may at one* 
aue for its recoTery; but if the entire Bum hecomea dne, he can- 
not demand payment of the price ouleas he flnt offara to deUver a 
deed. 

Where "time is of the eaaence of the agreement," such agree- 
ment is broken each time any installment is not paid. Thla glvea 
the seller the right to rescind the contract, which right he should 
assert immediately after the date of such non-payment. If he ac- 
cepts payments long after they become due, it will be considered 
that he has waived bis right to forfeit the contract and he cannot 
insist upon it until after the next due date. If the seller retakes 
tbe property before a default, the buyer may recover back tlie 
money which he has already paid in it. 

A buyer agreed to purchase three lots on monthly installmenta 
without interest, "time being of the essence," and if payments were 
not made promptly "all formerly made were to be forfeited as 
liquidated damages without recourae at the option of the seller." 
Almost from the beginning the buyer fell behind in paying the 
installments, sometimes being a few days in arrears, and sometimes 
more than a month. The seller did not object when the payments 
were not made on time, but finally, ten months after the laat 
payment date, cancelled the contract in writing. The buyer was 
entitled to recover back all the money which he had paid. 

One may agree to sell property which he does not own, but yat 
be able when the time for performance arrives to furnish a good 
title. In the meantime the purchaser would not be at liberty to 
complain on the ground that the seller did not at that time have 
title. If the seller had title originally he might sell the property 
during the term of the contract, or mortgage it, and yet be able, 
lAen the final payment was made, to pve the deed as he had 
agreed. 

John Jones, who never had any title to a certain parcel of land, 
agreed in writing to sell it, and to deliver a good title to the pur- 
chaser, upon the payment of 36 promisaory notes for flO.OO each, 
payable monthly. Soon afterwards the buyer offered to pay the 
entire amount and demanded a deed, Jones refused to give the 
deed and the buyer refused to pay any more. Jones could not 
be compelled to make a deed until the expiration of the entire 
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S5 monUu and the bayer was not entitled to recover back any of 
tJie money he had paid in. 

The bnyer moat make the final payment before he can compel 
the deed to be delivered to him, onleu the seller had offered to 
Zive him the deed if he woald pay the entire balance either b»- 
fore or at the time it came due. 

If the seller cannot deliver title when all installments have been 
promptly paid, the buyer may rescind the contract or offer to, or 
restore the possesaion of the property; in which case be may re- 
cover the porehaae money advanced, together with the value of the 
improvements, bat dedncting the reasonable rental valne of the 
premises for the time he had tbem; he cannot retain both the 
land and the purchase money until a perfect title is offered, but he 
mnst pay the purchase price and receive ancb title as the seller is 
able to give. He may also (a) bring an action to compel the 
seller to convey the property, or (b) sue the seller for damages. 
He cannot do both. In the first case he 'could recover prospective 
damages also ; in the second case be could also recover such 
damages as were caused by the breach. 

If the buyer in such a personal property contract does not pay 
promptly, the seller may do any one of the following three things: 
(1) Sue for each installment as it becomes due, thus keeping the 
contract alive from month to month; if a future installment comes 
due and is not paid, he may then proceed as under (2) and <3) 
in this paragraph; or, (2) declare the unpaid balance immediately 
due and payable, if the inatnunent so provides; or, if it does not 
■0 provide, wait until the entire amount is due to be paid, and 
then sue for the entire amount. It should be noted that this 
passes title at once to the buyer and an attachment should be at 
once issued, and the property attached for its purchase price. If this 
is not done, the buyer could transfer title to an innocent third 
party, and when the seller had obtained judgment, there might be 
BO property to pay it. No property is exempt from execution or 
attachment for its purchase price. If, after judgment, and then an 
•zecution sale, the sum thus realized is too little to pay the amount 
of the claim, there will be a deficiency judgment which will be 
entered against the judgment debtor, and which can be collected 
out of other property he owns; or, <3) cancel the contract and 
take ^e property back, filing a claim and delivery suit if necessary. 
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The above rnles apply only when the inBtallment agreement is 
a so-called conditional sale, rather than a lease. Some concerns 
are using what has been decided by the courts to be a lease, and 
nothing more, but which has a claose to the effect that vbtn the 
lease has expired and the buyer has complied with all its terms, 
he will then be given the right and option to purchase the prop- 
erty for an additional amount, usually a few dollars. But no title 
passes unless he exercises this option. 

Every person who shall frandalently remove, conceal or dispose of 
any goods, chattels or effects, leased or let to him by any instrument 
in writing, or any personal property or effects of another in bia 
possession, under a contract or purchase not yet fulfilled, and any 
person in possession of such goods, chattels, or effects, knowing them 
to be subject to such lease or contract of purchase, who shall remove, 
conceal or dispose of the same with intent to injure or defraud the 
lessor or owner thereof, is guilty of embezzlement. 

Iniurancat See Bottomry. 

INSURANCE is a contract whereby one undertalceB to indemnify 
another against loss, damages, or liability, arising from an unknown 
or contingent event, whether past or future, which may damnify a 
person having an insurable interest, or create a liability against him. 
The preceding section does not authorize an insurance for or against 
the drawing of any lottery, or for against any chance or ticket in a 
lottery drawing a prize. The most usual kinds of insurance are: 1. 
Marine insurance; 2. Fiie insurance ; 3. Life insurance; 4. Health 
inenrance; and 5. Accident insurance. All kinds of insurance are 
subject to the provisions of this article. 

The person who undertakes to indemnify another by a contract 
of insurance is called the insurer, and the person indemnified ia 
called the insured. Any one capable of making a contract may be 
an insurer, subject to the restrictions imposed by special statutes 
upon foreign corporations, nonresidents and others. Any one except 
a public enemy may be insured. 

An insurable interest in property may consist in (1) An existing 
interest; (2) An inchoate interest founded on an existing interest; 
or (3) An expectancy, coupled with an existing interest in that out 
ef which the expectancy arises. A carrier or depositary of any 
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kind has an inauntble interest in a thing held by him as such, to 
t^ extent of its valae. A mere contingent or expectant interest 
in anytblng, not founded on an actual right to the thing, nor upon 
■ar valid contract for it, is not insurable. The measure of an in- 
surable interest in property is the extent to which the Insured might 
be demni&ed by loss or injury of it. The sole object of insurance is 
the indemnity of the insured, and if he has no insurable interest the 
contract is void. An interest insured must exist when the insurance 
takes ^ect, and when the loss occurs, but need not exist in the 
meantime. 

Except In the cases specified in the next four seetloni, and in 
the eases of life, accident, and health insorance, a change of inter- 
eat in any part of a thing insured, unaccompanied by a correspond- 
ing change of interest in the insorance, suspends the insurance to 
an equivalent extent, until the interest in the thing and the interest 
in the issnrance are vested in the same person. A change of interest 
in • thing insured, after the occurrence of an injury which results 
in a loss, does not affect the right of the insured to indemni^ for 
the loss. A change of interest in one or more of several distinct 
things, separately insured by one policy, does not avoid the insur- 
ance as to the oUiers. A change of intereat, by will or succession, 
on the death of the insured does not avoid an insurance; and his 
interest in the insurance passes to the person taking his interest 
In the thing insured. A transfer of interest by one of several part- 
nen, Joint owners in common, who are Jointly insured, to the others. 
dns not void an insurance, even though it has been agreed that 
tbe Insurance shall cease upon an alienation of the thing insured. 
Every stipulation in a policy of insurance for the payment of loss 
whether the person insured has or has not any interest in the prop- 
erty insured, or that the policy shall be received aa proof of such 
Interest, and every policy executed by way of gaming or wagering, is 
void. 

CONCEALMENT is a neglect to communicate that which a party 
blows, and ouglit to communicate. Whether intentionel or unin- 
tentional, it entitles the injured party to rescind a contract of in- 
sorance. Each party to a contract of insurance must communicate 
to the other, in good faith, all the facts within his knowledge which 
are or which he believes to be material to the contract, and which 
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the other has not the means of SKertalnlng, and u to which he 
makes no warranty. Neither party to a contract of Inflnranee is 
bauDd to conusnnicato Infomution of the matters following, excq>t 
in answer to the inqnlries of the other: 1. Those which the other 
knom; 2, Those which, in the exercise of ordinary care, the other 
onglit to know, and of which the former has no reason to sappose 
him ignorant; 8. Those of which the other waives communieatJon ; 
4. Those which relate to a riak excepted from the policy, and which 
are not otherwise materiaL 

Uateiiality is to be determined not by the event, bnt solely by 
tho probable and reasonable infloence of the facts upon the party 
to whom the conunnnication is dne, in forming his estimate of the 
disadvantages of the proposed contract, or in making his inqniries. 
Each party to a contract of Insurance is bound to know all the gen- 
eral causes which are open to his inquiry, equally with that of the 
other, and which may affect either the political or material perils 
contemplated; and all general usages of trade. The right to infor- 
mation of material facts may be waived, either by the terms of 
insurance or by neglect to make Inquiries as to such facts, where 
they are distinctly implied in other facts of which information is 
conunun icated. 

Information of the nature or amount of the interest of one in- 
sured need not be communicated unless in answer to an inquiry, ex- 
cept as prescribed. An intentional and frandolent omission, on the 
part of one insured, to communicate information of matters prov- 
ing or tending to prove the falsity of a warranty, entitles the in- 
surer to rescind. Neither party to a contract of insurance is bound 
to communicate, even upon inquiry, information of bis own judg- 
ment upon the matters in question. 

BEPRESENTATION may be oral or written, or made at the same 
time with issuing the policy, or before it Its language is to be 
interpreted by the same rules as the language of contracts in generaL 
A representation as to the future is to be deemed a promise, unless 
it appears that it was merely a statement of belief or expectation. It 
cannot be allowed to qualify an express provirion in a contract of in- 
surance; but it may qualify an implied warranty, and may be altered 
or withdrawn before the insurance is eflTected, bnt not afterward. 
The completion of the contract of insurance is the time to irtiid a 
repretentatioa most be presumed to refer. 
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Wlisn * peraoB Inanred baa no penonal knowledee of s fact, he 
n&T neveitheleu npe«t infonnation whicli be luu opon the Bubjeet, 
and which he beli«Tea to be true, with the czplsnatioii that he does 
M on the iaf ormmtioii of others ; or he nay mibmit the inf otmation, 
fa) its whole extent to the inmirer; and in neither case is he reapon- 
aible for its tmth, nnleaa it proceeds from an agent of the insarer, 
whose duty it is to giTe the intelligence. A representation is to 
be deemed false when the facts fail to correspond with its assert 
tions or stipolations. If it is false in a material point, whether 
afflrmative or proraissor;, the injured party is entitled to rescind 
the contract from the time when the representation becomes false. 
The materiality of a representation is determined by the same mle 
as the materiality of a concealment, to a modification of a contract 
of insurance as to its original formation. Wherever a right to 
rescind a contract of insurance is given to the insurer by any pro- 
vision of this chapter, such right may be exercised at any time pre- 
vious to the commencement of an action on the contract. 

A POLICY is the written Instrument, in which a contract of in- 
surance is set forth. It most specify: 1. The parties between whom 
the contract is made; 2. The rate of premium; 3. The property or 
life insured; 4. The interest of the insured in property insured, if 
he is not the absolute owner of it; 6. The risks insured against; 
and, 6. The period during which the insured is to continue 

When the name of the person intended to be insured is specified 
in a policy, it can be applied only to his own proper interest. When 
an insurance is made by an agent or trustee, the fact that his prin- 
cipal or beneficiary is the person really insured may be indicated 
by describing him as agent or trustee, or by other general words in 
the policy. To render an insurance, effected by one partner or part 
owner, applicable to the interest of his copartners, or of other part 
owners. It is necessary that the terms of the policy should be such 
as are applicable to the joint or common interest. When the de- 
scription of the insured in a policy is so general that it may com- 
prehend any person or any class of persons, he only can claim the 
benefit of the policy who can show that it was intended to include 
him. A policy may be so framed that it will inure to tbe benefit 
of whomsoever may become the owner of the interest Insured during 
the continuance of the risk. The mere transfer of a thing insured 
does not transfer the policy, but suspends it until tiie same person 
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becomes the owner of botli the policy and the thing insured. A 
policy is either open or valued. An open policy is one in which 
tbe value of the thing insured is not agreed upon, but is left to be 
ascertained in case of loss. A valued policy is one which expresses 
on its face an agreement that the thing insured shall be valued at a 
q>ecified sum. A running policy is one which contemplates succes- 
sive insurances, and which provides that the object of the policy 
may be from time to time defined, especially as to the subjects of in- 
Borance, by additional statements or indorsements. An acknowl- 
edgment in a policy of the receipt of premium is conclusive evi- 
dence of its payment, so far as to make the policy binding, notwith- 
standing any stipulation In it that it shall not be binding until the 
premium is actually paid. An agreement made before a loss, not to 
transfer the claim of a person insured, after the loss has happened, 

WARRANTY is either express or implied, and no particular form 
of words is necessary to create it. If made at or before the execu- 
tion of a policy, it must be contained in the policy itself, or in an- 
other instrument signed by the insured and referred to in the policy, 
as making a part of it. It may relate to the past, the present, or to 
any or all of those. A statement in a policy, of a matter relating to 
the person or thing insured, or to the risk, as a fact, is an express 
warranty of it. A statement in a policy, which imports that it is 
intended to do or not to do a thing which materially affects the risk, 
is a warranty that such act or omission shall take place. When, be- 
fore the time arrives for the performance of a warranty relating to 
the future, a loss insured against happens, or performance becomes 
unlawful at the place of the contract, or impossible, the omission to 
fulfill the warranty does not avoid the policy. The violation of a 
material warranty, or other material provisionB of a policy, on the 
part of either party to it, entitles the other to rescind. A policy may 
declare that a violation of specified provisions thereof shall avoid it, 
otherwbe the breach of an immaterial provision does not avoid the 
policy. A breach of warranty, without fraud, merely exonerates 
an insurer from the time that it occurs, or where it is broken in its 
inception prevents the policy from attaching to the risk. 

RETURN PREMIUM : An insurer is entitled to payment of the 
premium as soon as the thing insured is exposed to the peril insured 
against. A person insured is entitled to a return of premium, as 
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follom: 1. To th* wfaola pranluB, if no put of Ui intenrt ia 
tha thine imared b« azpoMd to U17 of th« peril* Inatmd Kgsinst. 
S. Wli«rfl the insurance 1b mede for » definite period of Urn*, snd 
the inanred nurendera hli policy, to each proportion of the premiDB 
M correqwnde with the unexpired time, efter dedoctinf; from Uw 
whole preminm any claim for loea or damage under the policy «4iieh 
has previoualy accrued. If a peril inrored againat hai exiated, and 
the innirer has been liable for any period, however short, the In- 
sured is not entitled to return of pramiumi, so far as that partienlar 
risk ie concerned. A person insured Is entitled to a retnni of the 
premium when the contract is voidable, on account of the fraud or 
misrepresentation of the insurer, or on account of facts, of tha 
eziatence of iriilcb the insured was Ignorant without his fault; or 
when, by any default of the insured other than actual fraud, Um 
insurer never incurred any liability under the policy. 

OVER INSURANCE. In case of an over-Inniranee by somal 
insurers, the insured is entitled to a ratable return of the premiuma 
proportioned to the amount by which tiie aggr^ate sum insuzed I& 
all the policies exceeds the insurable value of the thing at risk. 
When an over^nsurance is elfected by simultaneous policies, the i&- 
snrers contribute to the preminm to be returned in proportion to 
the amount insured by Uieir respective policies. When an over- 
lomrance is effected by successive policies, those only contribute 
to a return of the premium vAo are exonerated by prior insnr- 
anees from the liability assumed by them, and in proportion as the 
sum tor irtiich the premium was paid exceeds the amount for «4iich, 
on account of prior insurance, they could be made liable. 

LIABILITY OF INSURER. An Insozer Is liable for a loss of 
which a peril insured against was the proximate cause; altbongb a 
peril not contemplated by the contract may have been a remota 
cause of the lou; but he is not liable for a toss of which the peril 
insured against was only a remote cause. An insurer is liable where 
the thing insured is rescued from a peril insured against, that would 
otherwise have caused a loss, in irttole or in part, or where a loss is 
caused by efforts to rescue the tUng insured from a peril insured 
against. Where a peril is specially excepted in a contract of io- 
suinnce, a loss, which would not have occurred but for such peril, 
is thereby excepted; although the Immediate cause of the loss was 
a peril which was not excepted. An insurer is not liable for a losa 
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eanwd b; the wilful act of the iiunnd; but he is sot exonerated by 
the negligence of the Inanred, or of his SKcnta or othen. 

In case of 1dm opon an inninuiee against fire; an innurer is ex- 
onerated, If notice of it be not ^ven to him by aome person insured, 
or entitled to Uta benefit of the insurance, without unnecessary 
delay. No conditions, atipnlationa or agreements contained in any 
application for insurance Id any foreign or domeetic casualty or ac- 
cident inaniauce company, or contained in any policy issaed by any 
such company, or in any way made by any such company, Umiting 
the time within which notice of the accident or injury, or death, 
shall he given to such company to a period of less than twenty days 
after the happening of the accident, or injury, or death, shall be 
valid. Said notice may be given to the company insuring, at any 
time within twenty days after the happening of the accident, or in- 
jury, or death and shall be valid and binding on the company. When 
preliminary proof of loss Is required by a policy, the insured is not 
bound to give such proof as would be necessary in a court of justice; 
but it is sufficient for him to give the best evidence which he lias in 
his power at the time. All defects in a notice of loss, or in prelimi- 
nary proof thereof, which the insured might remedy, and which the 
Insurer omits to specify to him, without unnecessary delay, as 
{rounds of objection are waived. Delay in the presentation to an 
insurer of notice or proof of loss Is waived, if caused by any act 
of his, or if he omits to make objection promptly and specificBlly upon 
that ground. If a policy requires, by way of preliminary proof of 
less, the certificate or testimony of a person other than the insured, 
it is sufficient for the insured to use reasonable diligence to procure 
it, and in case of the refusal of such person to give It, then to fur- 
nish reasonable evidence to the insurer that such refusal was not in- 
duced by any just grounds of disbelief in the facts necessary to be 
certified. 

REINSURANCE: A contract of reiusoianee is one by which an 
insurer procures a third person to Insure him against loss or liability 
by reason of such original insurance. Where an insurer obtains re- 
Insurance, he must communicate all the representations of the 
original insured, and also all Uie knowledge and information he pos- 
jMsses, whether previously or subsequently acquired, which are ma- 
terial to the risk. A reinsurance is presumed to be a contract of 
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indemnitj ssainat liability, and not merely Kgaiast damage. The 
original inmired faaa no Interest in a eontnet of reinanrance. 

MARINE INSURANCE. 

Marin* Insaranc* is an insurance against risks connected with 
navigation, to which a ship, cargo, freightage, profits, or other in- 
•arable interest in movable property, may be exposed daring a cer- 
tain voyage or a fixed period of time. The owner of a ship has in 
all cases an insurable interest in it, even when it has been chartered 
by one who covenanta to pay him its value in case of loss. The in- 
surable interest of the owner of a sbip hypothecated by bottomry is 
only the excess of ita value over the amount secured by bottomry. 
Freightage, in the sense of a policy of marine insurance, signifies all 
the benefit derived by the owner, either from the chartering of the 
ship or its employment for the carriage of his own goods or those of 
others. The owner of a ship has an insurable interest in expected 
freightage which he would have certainly earned but for the inter- 
vention of a peril insured against. The interest mentioned in the 
last section exists, in the case of a charter-party, when the ship has 
broken ground on the chartered voyage, and if a price is to be paid 
for the carriage of goods when they are actually on board, or there is 
some contract for putting them on board, and both ship and goods 
are ready for the specified voyage. One who has an Interest in the 
thing from which profits are expected to proceed, has an insurable 
interest in the profits. The charterer of a ship has an interest in it, 
to the extent that he is liable to be damnified by its loss. 

A person insured by a contract of marine insurance is presumed 
to have had knowledge, at the time of insuring, of a previous loss, 
if the information might possibly have reached him in the usual mode 
of transmission, and at the usual rate of communication. A con- 
cealment in a marine insurance, in respect to any of the following 
matters, does not vitiate the entire contract, but merely exonerates 
the insurer from a loss resulting from the risk concealed. The na- 
tional character of the insured; 2. The liability of the thing in- 
sured to capture and detention; 3. The liability to seizure from 
breach of foreign trade; 4. The want of necessary documents; and 
5. The use of false and simulated papers. If a representation by a 
person insured by a contract of marine insurance, is intentionally 
false in any respect, whether material or immaterial, the insurer 
may rescind the entire contract. The eventual falsity of a repre- 
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■entation as to expectation does not, in absence of fraud, avoid a con- 
tract of insurance. 

WARRANTY of Seaworthiness. In every marine insurance upon 
a ship or freight, or freightage, or upon anything which is the sub- 
ject of marine insurance, a warranty is implied that the ship is 
seaworthy. A ship is seaworthy, when reasonably fit to perform 
tbe services, and to encoanter the ordinary perils of the voyage, 
contemplated by the parties to the policy. An implied warranty of 
seaworthiness is complied with if the ship be seaworthy at the time 
of the commencement of the risk, except in the following cases: 1. 
When the insurance is made for a specified length of time, the im- 
plied warranty is not complied with unless the ship be seaworthy at 
the commencement of every voyage she may undertake during that 
time; and, 2. When the insurance is upon the cargo, which, by the 
terms of the policy, or the description of the voyage, or the estab- 
lished custom of the trade, is to be transshipped at an intermedi- 
ate port, the implied warranty is not complied with, unless each 
vessel upon which the cargo is shipped, or transshipped, be sea- 
worthy at the commencement of its particular voyage. A warranty 
of seaworthiness extends not only to the condition of the structure 
of the ship itself, but requires that it be properly laden, and pro- 
vided with a competent master, a sufficient number of competent 
officers and seamen, and the requisite appurtenances and equipments, 
such as ballast, cables, and anchors, cordage and sails, food, water, 
fuel, and lights, and other necessary and proper stores and imple- 
ments for the voyage. Where different portions of the voyage con- 
templated by a policf different in respect to the things requisite to 
make the ship seaworthy therefor, a warranty of seaworthiness is 
complied with reference to that portion. When a ship becomes un- 
seaworthy daring the voyage to which an insurance relates, an un- 
reasonable delay in repairing the defect exonerates the insurer from 
liability from any loss arising therefrom. A ship which is seaworthy 
for the purpose of an insurance upon the ship may, nevertheless, 
by reason of being unfitted to receive the cargo, be unseaworthy for 
the purpose of insurance upon the cargo. Where the nationality 
or neutrality of a ship or cargo is expressly warrantedi it is implied 
that the sbip will carry the requisite documents to show such na- 
tionality or neutrality, and that it wit! not carry any document! 
wliich cast reasonable suspicion on it 
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DEVIATION; When a Tor&ge contomplsted by a policy U d«- 
■crlbed by the places of beginning and ending, the voyage insnrsd 
b one which conforms to the coarse of sailing fixed by mercantile 
luage between those places. If the coarse of sailing is not fixed by 
mercantUe usage, the voyage insured by a policy is the way between 
the places specified which, to a master of ordinary skill and discre- 
tion, wooM seem the most natural, direct and advantageous. De- 
viation is a departure from the coarse of the voyage insured, men- 
tioned in the last two sections, or an unreasonable delay in pona- 
ing the voyage, or the commencement of an entirely different voy- 
ase. A deviation is proper: 1. When canted by circumstance! over 
which neither the master nor the owner of the ship has any control; 
2. When necessary to comply with a warranty, or to avoid a peril 
whether insured against or not; S. When made in good faith; and 
upon a reasonable ground of belief in its necessity to avoid a peril; 
or, 4. When made in good faith, for the purpose of saving human 
life or relieving another vessel in distress. Every deviation not spe- 
cified in the last section is improper. An insurer is not liable for 
any loss happening to a thing insured subsequently to an improper 
deviation. 

LOSS: A loss may be eidier total or partiaL Every loss which 
is not total is partial. A total loss may be either actual or construct- 
ive. An actual total loss is caused by: (1) A total destruction of 
the thing insured; (2) The loss of the thing by sinking, or by being 
broken up; (S) Any damage to the thing which renders it valueless 
to the owner for the purpose for which he held it, or (4) Any other 
event which entirely deprives the owner of the possession, at the port 
of destination, of the thing insured. A constructive total loss is one 
which gives to a person insured a rigjit to abandon, as a ship. An 
actual loBi may he presnmed from the continued absence of a ship 
without being heard of; and the length of time which is sufficient to 
raise the presumption depends on the circumstances of the case. 

When a ship is prevented, at an intermediate port, from complet- 
ing the voyage, by the perils insured against, the master must make 
every exertion to procure, in the same or a contiguous port, another 
ship, for the purpose of conveying the cargo to its destination; and 
the liability of a marine insurer on it continues after they are thus 
resbipped. In addition to the liability mentioned in the last section 
a marine insurer is honnd for damages, expenses of discharging. 
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ttoraffe, reoMpinent, extra freightage, and all other expenaes in- 
corred in saving cargo reshipped pnraoant to the last section, ap to 
the amount insured. Upon an actual total lost, a person insured is 
entitled to payment wiUiout notice of abandonment. Where it baa 
been agreed that an Insoranee apon a particular thing, or a class of 
things, shall be free from particalar average, a marine insurer is 
not liable for any particular average loss not depriving the insured 
of the possession, at the port of destinatbn, of the whole of soch 
thing, or class of things, even though it become entirely worthless; 
bat he is liable for his proportion of all general average loss assessed 
opon the thing insured. An insurance is confined in terms to an ac- 
tual total loss, but covers any loss which necessarily results in dfr< 
priving the insured of the possession, at the port of destination, of 
the entire thing insured. 

ABANDONMENT is the act by which, after a constructive total 
loss, a person insared by contract of marine insurance declares to tlta 
Insurer that he relinqoishes to him his interest in the thing insured. 
A person insured by a contract of marine insurance may abandon 
the thing insured, or any particular portion thereof separately val- 
ued by the policy, or otherwise separately insured, and recover for a 
total loss thereof when the cause of the loss is a peril insured against ; 
i. If more than half in value of it ia actually lost, or would have 
to be expended to recover it from the peril. 2. If It is injured to 
auch an extent as to reduce its value more ttian one-half; 3. If the 
thing insured, being a ship, the contemplated voyage cannot be law- 
fully performed without incurring an expense to the insured of more 
than half the value of the thing abandoned, or without incurring 
a risk which a prudent man would not take under the circumstances; 
or, 4. If the thing insured, being cargo or freightage, the voyage 
cannot be performed nor another ship procured by the master, 
within a reasonable time and with reasonable diligence, to forward 
the cargo, without incurring the like expenses or risk. But freight- 
age can not in any case be abandoned, unless the ship is also aban- 

An ABANDONMENT must he neither partial nor condltionaL An 
abandonment most be made within a reasonable time after the in- 
formation of the loss, and after the commencement of the voyage, 
and before the party abandoning has information of its completion. 
Where the Information upon which an abandonment has beea made 
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proves incorrect, or ths thing insured ynM ao f^r restored when the 
abandonment was made that there was then in fact no total loss, the 
abandonment becomes ineffectnal. Abandonment is made by ^t- 
ing notice of it to the inrorer, which may be done orally, or in writ- 
ing. A notice of abandonment most be explicit, and must specify 
the particular cause of abandonment, bat need state only enough 
to show that there is probable cause therefor, and need not be ac- 
companied with proof of interest or of loss. An abandonment can 
be sustained only upon the cause specified in the notice of it, and 
is equivalent to a transfer, by the insured, of his interest, to the 
insurer, with all the chances of recovery and indemnity. If a ma- 
rine insurer pays for a loss as if it were an actual total loss, he is 
entitled to whatever may remain of the thing insured, or its proceeds 
or salvage, as if there had been a formal abandonment. Upon an 
abandonment, acts done in good faith by those who were agents of 
the insured in respect to the thing insured, subsequent to the loss, 
are at the risk of the insurer .and for his benefit. An acceptance of 
an abandonment is not necessary to the rights of the insured, and 
is not to be presumed from the mere silence of the insurer, upon 
his receiving notice of abandonment. The acceptance of an aban- 
donment, whether express or implied, is conclusive upon the parties, 
and admits the loss and the sufficiency of the abandonment. An 
abandonment once made and accepted is irrevocable, unless the 
groond opon which it was made proves to be unfounded. On an ac- 
cepted abandonment of a ship, freightage earned previous to the 
loss belongs to the insurer of it; but freightage subsequently earned 
belongs to the insurer of the ship. If an insurer refuses to accept 
a valid abandonment, he is liable as upon an actual total loss, de- 
ducting from the amount any proceeds of the thing insured which 
may have come to the hands of the insured. If a person omits to 
abandon be may nevertheless recover his actual loss. 

A valuation in a policy of marine insurance is conclusive between 
the parties to It in the adjustment of either a partial or total loss, 
if tiie insured has some interest at risk, and there is no fraud on his 
part; except that when a thing has been hypothecated by bottomry 
or respondentia, before its insurance, and without knowledge of 
the person actually procuring the insurance, he may show the real 
value. But a valuation fraudulent in fact entitles the insurer to 
reacind the contract. A marine insurer is liable upon a partial loss. 



;vGoo<^Ic 



only for sacb proportion of the amount meared by Um as the loss 
bears to the value of the whole interest of the insared in the prop- 
erty insured. Where profits are separately insured in a contract of 
marine insurance, the inaured is entitled to recover, in case of loss, a 
proportion of such profits equivalent to the proportion which the 
value of the property lost bears to the value of the whole. In case 
of a valued policy of marine insurance on freightage or cargo, if a 
part only of the subject is exposed to risk, the valuation applies only 
in proportion to such part. When profits are valued and insured by a 
contract of marine insurance, a toss of them is conclusively prs- 
aumed from a loss of the property out of which they were eicpected to 
arise, and the valuation fixes their amount. 

In estimating a loss under an open policy of marine insuranco the 
following rules are to be observed: 1. The value of a ship is itq 
value at the beginning of the risk, including all articles or charges 
which add to its permanent value, or which are necessary to pre- 
pare it for the voyage insured; 2. The value of cargo is its actual 
cost to the insured, when laden on board, or where that cost can 
not be ascertained, its market value at the time and place of lading, 
adding the charges incurred in purchasing and placing it on board, 
but without reference to any losses incurred in raising money for 
its purchase, or to any drawback on its exportation, or to the fluc- 
tuations of the market at the port of destination, or to expenses in- 
curred on the way or on arrival; 3. The value of freightage is the 
gross freightage, exclusive of primage, without reference to the 
cost of earning it; and, 4. The cost of insurance is in each case to 
be added to the value thus estimated. If cargo insured against par- 
tial loss arrives at the port of destination in a damaged condition, 
the loss of the insured is deemed to be the same proportion of the 
value which the market price at the port, of the thing so damaged, 
bears to the market price it would have brought if sound. 

A marine insurer is liable for all the expense attendant upon a loss 
which forces the ship into port to be repaired; and where it is agreed 
that the insured may labor for the recovery of the property, the in- 
surer is liable for the expense incurred by it, such expense, in either 
case, being in addition to a total loss, if that afterward occurs. 

A marine insurer is liable for a loss falling upon the insured, 
through a contribution in respect to the thing insured, required to 
be made by him toward a general average loss called for by a peril 
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iB«nr«d ftfftlnat Where a person insared bj « contract of nurine in- 
■aruiea hu « damuuid Rgainst othen for contribntion, be may claim 
liha whole Iom from the inaarer, aubrogating faim to his own right 
to eontribntion. Bat no inch claim can be made upon the insurer 
after the separation of the interests liable to contribation, nor when 
the insared, having the right and opportnnitr to enforce contribu- 
tion ftom others, has neglected or waived the exercise of Oiat i^t. 
&i t^e case of a partial loss of a ship or its equipments, the old ma- 
terials are to be applied toward payment for the new, and whether 
the ship is new or old, a marine insurer is liable for only two-4hirds 
of the remaining cost of the repairs, except that he most pay for an- 
chors and cannon in fall, and tor sheatliing-metal at a depreciation of 
only two and one-half per cent for each month that it has been fas- 
tened to the ship. 

LIFE INSUBANCE may be made payable on the death of the pet^ 
•on, or on hia nrriving a specified period, or periodically so long 
SB he shall live, or otherwiae contingently on the continuance or de- 
tenninatiOB of Ifie. Every person has an insoreble interest in life 
and health: 1. Of himself; 2. Of any person on whom he depends 
irtiolly or in part for education or support; 3. Of any person under 
a legal obligation to him for the payment of money, or respecting 
property or aervices, or wliich death or illness might delay or pre- 
vent the performance; and, 4. Of any person upon whose life any 
•state or inta«st vested in him depends. A policy of insorance upon 
life or health may pass by transfer, will, or succession to any person, 
wliether he is insurable or not, and such person may recover upon it 
whatever the insured might have recovered. Notice to an insurer 
of a transfer or bequest thereof is not Decessary to preserve the 
validity of policy of Insurance upon life or health, unless expressly 
required by it. Unless the interest of a person insured Is suscepti- 
ble of exact measurement in money, the measure of indemnity under 
a policy of insurance upon life or health is the sum fixed in the pol- 
icy. The beneficiary under a policy of life insurance, (providing for 
the payment of the proceeds thereof in periodical installments), may 
be restrained by a condition or stipulation in the policy from dis- 
podng of or incumbering his interest In any such installment, before 
the date when it shall become due and payable by the insurer. 

laearaace Ageatst See Agency; Inaurasce. All persons doinf 
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Inuineu fti inniranee ftgenti miut be licenwd to do w), sccordiae 
to « Uv uuMtcd in 1919. 

InvantiasB: The kuthor of any prodnct of the mind, whether it 
ia an inTention, or a compoiition in lettera or art, or a deugn, with 
or without delineation, or other graphical representation, has an 
«zch»iTe ownenhip In It, and in the representation or expresuon 
of it, which continue* so long: as tlie product and the representation 
or expression of it made by him remaina In }^ possesaion. Unlesa 
«therwise agreed, a prodoet of the mind in the production of which 
several persons are jointly concerned, is owned by them as follows: 
1. If the product is single, in eqnal proportions. 2. If it is not 
single, in proportion to the contribation of each. The owner of any 
product of the mind, or of any representation or expression of ft, 
may transfer his property in It. If the owner of a product of the 
mind intentionally makes it public, a copy or reproduction may be 
made public by any person, without responribility to the owner, so 
far as the Uw of this state is concerned. If the owner of a product 
■of the mind does not make it public, any other person snbseqaently 
and originally producing the same thing has the same right in it as 
the previous author, which is exclusive to the same extent against 
all persons except the former author, or those claiming under him. 
Letters and other private communications in writing belong to the 
person to whom they are addressed and delivered; bat they can- 
not be pabtished against the will of the writer, except by authority 
of law. 

I. O. U.I See Statute of Limitations. 

Intn^stt See Bottomry, ^i; Negotiable Instramenta, f8088, 
8098; Actions; Accord and Satisfaction. 

latereat Is the compensation allowed by law or fixed by the par- 
ties, for the use of, or forbearance or detention of money <in cases 
where people refose or neglect to pay money which tdiey lawfully 
owe — as overdue business accounts. Judgments, protested bills of 
exchange, payments in settlement of an estate, etc.}. Judgments 
in tills state carry 1%, which cannot be compounded. 

Unless it is expressly stated in writing In a contract or other 
written instrument what rate of interest is to be charged, interest 
is payable on all moneys after they become due at the rate of seven 
per cent per annum, but different states have differing rates, and 
-the laws where the contract was made will govern the rate to be 
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paid — nnleu it it expreMly >tated in the instrument tfa&t the prin- 
cipal kod interest is to be paid in uiotfaer Btttte. Where the rate 
Ifl prescribed b; law or contrmct, irittkoat specifying the period of 
time by which it is to be calcalated, it is to be deemed an annoal 
nte. Wliere no contract exists, interest at the rate of 1% per 
annTim may be chared on accounts from tfae day ^en the balance 
ia ascertained, and the creditor can collect up to 12% per annum 
on overdue accounts if so printed on his billheads or statements. 
Where any contract for the payment of money does not provide 
for tlie payment of interest, legal interest is payable on the amount 
from the time it becomes due nnder the contract. 
When a creditor accepts payment of the principal, and neglects to 
collect the interest at the same time, he waives his right to interest, 
and cannot maintain a separate action for it. 

In any contract in writing, by which any debt is secured, the 
parties may agree that if the interest ia not punctually paid when 
due, it shall become a part of the principal, and afterwards bear 
the same rate of interest as the principal. Compound interest — 
yearly, half yeariy, quarterly, or monthly — is allowed, but only 
when provided for in the contract. 

The rule for computing interest when partial payments have been 
made is to apply payment in first place to discharge of interest then 
due; if payment exceeds interest, surplus goes toward dischart^ng 
principal, and subsequent interest is to be computed on balance of 
principal remaining; if payment be less than interest, snrplus, of 
interest must not be taken to augment principal, but interest contin- 
ues on former principal, until period when payments taken together 
exceed interest then due. 

Interest is not allowed where the demand is based upon the rea- 
aonable value, or where an accounting is necessary. It will be 
allowed where the amount involved is a definite one — or one which 
can be readily computed, or where the party is able to know bow 
much be owes; or for the use of money, past due; or for the wrong- 
ful withholding of such money. 

The legal rate of interest ia seven per cent, per annum. For- 
merly persons could agree to pay any rate they pleased (except 
that personal property broken could only charge two per cent, per 
month, if they made a business of loaning money on chattel mort- 
gages or assignments of salaries). In 1918 a law was submitted 
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to the Toten of the State, mnd went into effect December 18, 1918. 
It forbids nnj peraon to charge more than 1 per cent, per month — 
except that he may pay for certain expensea connected with makiner 
the loan. 

The United States Supreme Court haa recently decided that 
National Banka may charge a gre&ter rate of interest than allowed 
by the laws of the State in which it operates. 

iDvaatmant means putting money out on interest in some form 
more or leas permanent so as to yield an income. 

Irrisktion: See Easement, in Real Estate, ^13; Water Laws. 

IsTaatmatit Companias Act; See Blue Sky Law. 

Iilanda: See Real Estate, ^22. 

Itloerant Vsndon: See Peddlers. 

JattMon: See Carriera; Ships. A carrier by water may, when in 
case of extreme peril it is necessary for the safety of the ship or 
cargo, throw overboard, or otherwise sacrifice any or all of the 
cargo or appurtenances of the ship. To throw property overboard for 
rach purpose is called jettison, and the loss incurred by it is called 
a general average loss. A jettison most begin with the most bulky 
and least valuable articles, so far aa possible. A jettison can be 
made only by authority of the master of the ship, except in case 
of his disability, or of any overruling necessity, when it may be 
made by any other person. The loss incurred by a jettison, when 
lawfully made, is borne in due proportion by all that part of the 
■hip, appurtenances, freightage, and cargo for the benefit of which 
the sacrifice is made, as well as by the owner of the thing sacri- 
ficed. The proportion in whieb general average loss is to be borne 
must be ascertained by an adjustment, in which the owner of each 
separate interest is to be charged with such proportion of the value 
of the thing lost as the value of his part of the property affected 
bears to the value of the whole. But an adjustment made at the 
end of the voyage, if valid there, is valid everywhere. The owner of 
things stowed on deck, in case of their jettison, is entitled to the 
benefit of a general average contribution only in case it ia usual to 
■tow Buch things on deck upon such a voyage. In estimating values 
for the purpose of a general average, the ship and appurtenances 
must be valued as at the end of the freightage at one-half the 
.amount due on delivery, and the cargo aa at the time and place of 
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its diicbarg*; adding, in eneh emw, the nmoont aude good b7 eon- 
tribntfon. Tbesa mlei eoDcsminf Jettltoa are eqnally Kpplicnbl* to 
•TMT other voluntuy ■nexifles of proper^ on ft ihip (or vxpMMa 
n«eeaMril7 incorred, for the prwemtion of tt» sUp ftnd cug* 
from •xtraordinuy porils) . 

Judgnanti See Actio&a; Court 

Jadcmnt, CoafauioB efi See Meeotiftble Initnunenta, 18088; 
Liene; Aetione. 

A judgment ie the deeinon of the Court or the verdict of Oe 
jury. After it is rendered, the Clerk of the Court will iaane an 
execution. A Judgment in the Superior Court of a county creates s 
Ilea ngalnft nil the real proper^ of the defendant in that eoantr 
(see Liens); but a Justice Court Judgment is not a lien unless an 
abstract of It is recorded. 

All judgments can be renewed by filing an action upon them at 
any time before they expire — the fire year period. Judgments 
are assignable, and no consideration need be shown. 

If the defendant does not appear within the time designated in 
the complaint (see Actions), his default will be entered upon appli- 
cation to the Clerk of the Court, and a judgment will thereafter 
be entered i^ainst him for the amount asked for in the complaint, 
if the action is one based upon contract or for damages merely. 
If the action is one in which the taking of pri>of is necessary, the 
Judge will consider the matter at any convenient time, without notice 
to the defendant. There is no appeal from default judgment in the 
Justice Court. The only remedy is to make an application to set 
the judgment aside, because of mistake, surprise or unavoidable 
neglect on the part of the defendant or his attorney. In the Jus- 
tices' Court this application must be made and must be beard within 
ten days after the defendant has notice or knowledge of the entry 
of judgment In the Superior Court it cannot be made after rix 
months after the entry of judgment 

DEFICIENCY JUDGMENT: If the amount received from the 
sale of any property under execution to satisfy a judgment, is not 
enough to pay the entire judgment, with costs and accrued expenses, 
the balance thus unpaid may be entered up as another judgment 
against the judgment debtor. This is called a deficiency judgment, 
and lias the same effect as the original judgment, except as t« 
amount 
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Jury Trial ia « right wUch cmn only be eUlmed in Mtiona at law, 
or criminal actions, where an iBSD« of fact is made by the pludinga. 
It can not be claimed in equity cases, tmlesi meh issue be specially 
framed for the jury under the direction of the jadge. It can not 
be asserted upon an Issue of law — for that is purely a matter for 
the judge to decide. There must be an action at taw — m distin- 
guisbed from » suit in equity, and from a special proceedinE, or a 
criminal action — and an issn* of fact joined in the pleadinga in 
such action at law, before a jury trial can be claimed as a consti- 
tutional right. (See Actions.) 

Landlord umI Tutanti See Unlawful Detainer; Forcible entry and 
detainer; Real BsUte; Crops; Hiring. Landlord and Tenant may 
be created in one of two ways; either verbally or in writing. If 
written, the insbument is called a lease. If verbal, it may be 
called either a lease, a tenancy at will, or a tenancy at sufferance. 

A tenancy at will is when the tenant has no lease, but must 
expect to remove from the premises npon receiving the customary 
statutory notice— as will be explained later in this article. 

A tenancy at sufferance is created when a person takes possession 
of or occupies land or real property, with the knowledge of the 
owner, but withont his consent. The owner can remove such tenant 
at any time. 

To constitnte a lease, there is no particular form of words neces- 
sary. As long as it shows an intention (1) osthe part of the one who 
leases to dispossess himself of the premises, and on the part of the 
one leasing — to enter and hold himself subject to the other (2) 
the contracting parties (3) a description of the premises (4) the 
rent to be paid and (6) the term — it is sufficient. Other conditions 
are nonessential. Even the signature of both parties need not be 
given, if it ii signed by the lessor, and possession taken by the other. 

Verbal leases may be made for a year, but no longer — although 
if, after the expiration of any lease, the tenant continues in posses- 
sion, and pays the same rent, either by consent of the landlord, or 
without protest from him — it is considered that the lease has been 
thus aatomaticslly renewed for the same term, at the same rat«. 
But a verbal agreement to make a tease for one year to begin in 
Ute future, is void. If an agent makes a lease, he must lutve anthor- 
i^ to do BO. If for less than a year, it may be verbal; but must be 
written, if the lease made by him is for a longer term. A minor 
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Qnder the aga of ei|rbteeD cannot make a lease; and Us contract is 
voidable, if made while over 18, but onder 21. 

No alien may lease lands in this state for agTicnltnral purposes 
for a term of more than three yean, unless he is eligible to citizen- 
ship; nor may any company, association or corporation organized 
under any lam, in which a majority of the members are sach aliens 
<or in which a majority of the issued capital stock fs owned by such 
aliens), lease such lands for any tongrer tenn. No lease of land for 
agricultural or horticultural purposes shall be valid for a longer 
period than 15 years; no lease of a town or city lot is valid for a 
period of more than 99 years; no property belonging to a muniej- 
pality, or a minor, or incompetent, may be leased for more than 15 
yean. 

DEPOSIT FOR RENT: Provision is sometimes made in a lease 
for the payment in advance of the rents of the last or later periods 
of the lease, and such a provision is not a security for the lessee's 
performance of the agreements in the lease— but is merely a pay- 
ment of rent in advance. It may be retained by the landlord, even 
though he terminates the lease for some fault on the part of the 
lessee. If the money was paid by the lessee as a bonus — as an inde- 
pendent consideration to induce the landlord to make the lease- -a 
cancellation of the lease by the landlord would not permit the lessee 
to recover his money back, unless such cancellation was not hii own 
fault If the money was deposited as security for the payments of 
the rent by the lessee, then upon the termination of the lease, be 
would be entitled to a return of the aum deposited, less the amount 
due and unpaid at the time of such termination. 

TERM: Unless there ia a local custom to the contrary, or unless 
there is a different agreement to the contrary — real property is 
presumed to be hired for one year — except lodgings and dwelling 
houses, or any other property which is to be used simply for resi- 
dence purposes. Dwelling houses and lodgings are presumed to bfl 
taken for such length of time as the parties adopt for the payment 
of the rent (unless there is some agreement to the contrary; that 
is, if paid by the week, the term is supposed to be one week; if 
by the month, then for one month, etc. Rent is payable at the ex- 
piration of the term of hiring, that is, at the end of the week, month, 
iiuarter, or year, for which the premises are presumed to be hired — 
unless of course there is some agreement to the conttKiy. The 
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Undlord can demand bit rent in advance, if tfae agreement ia to this 
effect — bat not otfaerwiie. 

CHANGE OF TERMS: The landlord may change the terms of the 
lease, when the term is from month to month, by raising the amount, 
or the time of payment, or the space to be ocenpied. To do this, 
he mast give notice to the tenant, not less than 30 days t>efore 
the next rent day, stating what the new terms are to be, and if 
the tenant remains in possession after that time, he is presamed 
to have accepted these new terns; it thus becomes a new contract 
between the tenant and the landlord. See Account Stated. 

When the rent is not paid when agreed, the landlord may do 
one of two things; he may declare the lease forfeited and begin 
an action to oast the tenant; or, he may bring an action to collect 
the rent unpaid, and also permit the tenant to remain in the prem- 
ises. But the landlord could not recover the rent for the entire 
unexpired term in the future — even though the tenant told him he 
would not pay any more rent, nor move oat. If the tenant aban- 
dons the premises withoat cause, the landlord may do one of three 
things; he may pennit the premises to remain vacant, and sne the 
tenant for the rent which he agreed to pay; or, he may try hia best 
to rent the premises, and if he can do so, he credits the tenant with 
the amount of the rent thns obtained, and may sue him for the 
balance, if there is any; or, he may cancel the lease altogether. 
Bat the landlord cannot do but one of the three. Any tenant is 
presumed to have rented premises indefinitely, unless there is 
some agreement to the contrary. That is, if tiie time of paying is 
by the week, or month, it is presumed that the tenant will continue 
in possession nntil he gives notice to hia landlord. This notice muat 
be at least the same as the landlord must give the tenant, and if 
the tenant moves without giving such notice, he is still liable for 
the rent. In order to remove a tenant at will from premises, it is 
necessary to serve upon him a thirty days notice, and then a three 
day notice after that, and then file an action in unlawful detainer 
(which see). In case of a lease, the rent of which has not been 
paid, the three day notice is all that is necessary. 

If a tenant uses the property for immoral purposes, or in such a 
manner as to be inJuriouB to it, or to be a nuisance to the neighbor- 
hood — probably no notice at all is necessary. To proceed legally, an 
action in ejectment should be filed, but it is more customary to Iit«r- 
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■Uy throw th« tenant's posMnions out onto the sidemlk. Th« tenant 
could then file on action in eviction asainst the landlord, bat tho 
defense of waste would probably be a sood defense. 

If a leuee of real property remains in poueulon of It after tlw 
expiration of the birinp, and the lessor accepts rent tnm him, tha 
parties are presumed to have renewed the hiring on the sune teniu 
and for the same time, not exceeding one month when the rent Is 
payable monthly, nor in any case one year. A hiring of real property, 
for the term not specified by the parties, is deemed to be renewed 
as stated in the last section, at the end of the term implied by law, 
unless one of the parties ^ves notice to the other of hds intention 
to terminate It, at least as long before the expiration of It as tlte 
term of the hiring itself, not exceeding one monOL When tiien is 
no nsage or contract to the contrary, rents are payable at the termi- 
nation of the holding, when it does not exceed one j'ear. If the 
holding is by the day, week, month, qoarter, or year, rent is paya- 
ble at the termination of the respective periods, as it snccessively 
becomes dne. The term of a lease is not modified by checks given 
to the landlord from time to time, in a sum less than the monthly 
rent, when there Is no other agreement between the partiea as to 
any decrease in the amount of rent. 

A LODGER is one who occapies a room or portion of a boHding, 
which is under the control or in the occupancy of another. He has 
no interest in real estate, as has one who has possession under a 
lease. One who hires part of a room for a dwelling is entitled to 
the whole of the room, notwithstanding any agreement to the con- 
trary, and if a landlord lets a room as a dwelling for more than 
one family, the person to whom he first lets any part of it is entitled 
to the possession of the whole room for the term agreed upon, and 
every tenant in the building, under the same landlord. Is relieved 
from aU obligations to pay rent to him while such double letting of 
any room continues. , 

REPAIRS: When the premises are in good repair at the time 
they are let, the titn&nt in possession, is boond to keep them in 
repair — unless there is an agreement to the contrary. But the owner 
is liable, under the following circumstances and exceptions (1) if 
the lease is one under which the landlord, and not tbe tenant, la 
required to keep the premises in repair; <2) if the dangerous and 
defective condition by which the injury was oceaidoned existed at 
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iba tim« the premJMs wan lesMd; (8) if that which occuioiw<l 
tiu injury wu in i\* nstore a nniunM and waa npon the premiaea 
when tira teaae waa execsted. The aaore ia the role aa to prenusaa 
other than dweOinga; aa to these, a different role appliea. The lea- 
aoT of a bnildine intended for the occupation of human beinga, 
most, in the absence of an aereement to the contrary, put it into 
a condition fit for soch occapation, and repair all subseqoent dilapi- 
datjona of it, wliicb render it untenantable, except In those occa- 
sioned by hia want of ordinary care. If within a reaaonable time 
after the notice to the landlord of dilapidations which he ought to 
repair, he neglects to do so, the tenant mi; icpair the same him- 
aelf (where the cost of soch repairs do not require an expenditure 
greater than one month's rent of the pfemiaes}, and deduct the ex- 
panses of such repairs from the rent, or he may vacate the prem- 
laaa, in which case, he sfaall be discliarged from further payment of 
rent, or performance ot other conditions. 

ASSIGNMENTS: Unless there is provision to the contrary in a 
laaaOi it may be asdgned by the lessee, but such provisions are not 
favored in law. The nanal daoaa la to the tffect that an assign- 
ment shall not be made of the term or any portion of it without tha 
written conaent of the landlord. Thb is to protect bim so that 
he shall h« satiafled with the new tenant; snbleasing ia of a portion 
of the premises. If the landlord accepts the new tenant under such 
aasigument, this does not release the former tenant from his liabil- 
i^^ — onlesa so agreed; and it is seldom so agreed. Sometimes a 
new tenant takes over the property and pays the rent, without tha 
eonaent In writing of the landlord; this binds the new tenant to con- 
tinue to pay the rent to the end of the term, hut does not bind the 
landlord to recognise hia rigbta, unless the landlord knew of his 
tenancy and accepted it. 

Lereeny is the felonious stealing, taking, carrying, leading or 
driving away the personal property of another. Embezzlement ia 
fraudulent appropriation of proper^ by a person to whom it has 
been Intrusted. 

The difference between the crimes is this: In larceny the person 
taking or driving away the property of another must have had the 
intent to steal such property at the time he takes it or drives it 
away. In embeazlement, there most be no intent to steal at the 
time the parson takes or drives away the property of another; but 
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fa« must have come into poueasion of such property lawfnHy, and 
have formed the intent to frandolently convert the property to bi> 
own lue afterward*. When a person intends to steal from the 
beginning, and does steal, the crime is larceny. (See Real Estate; 
Conversion; Embezzlement; Mortgages.) 

Grand larceny is larceny committed in the following cases: 

1. When the propery taken is of a valae exceeding fifty dollars. 

2. When the property is taken from the person of another. 

3. When the property taken is a horse, mare, gelding, cow, 
steer, ball, calf, male, jack jenny, sheep, or lamb. 

Every person who shall convert any manner of real estate, of 
the value of fifty dollars and npwards, into personal property, by 
severing the same from the realty of another, with felonious in- 
tent to snd shall so steal, take, and carry away the same, shall be 
deemed guilty of grand larceny, and upon conviction of it, shall 
be punishable by imprisonment in the state prison for any terra 
not less than one year nor more than fourteen years. 

Every person who shall convert anr manner of real estate, of 
the value of under fifty dollars, into personal property, by sever- 
ing the same from the realty of another, with felonious intent to 
and shall so steal, take, and esrry away the same, shall be deemed 
guilty of petit larceny, and, upon conviction of it, shall be punish- 
able by imprisonment in the county jail for a period not more 
than one year, or by fine not exceeding one thousand dollars, or 
by both such fine and imprisonment. 

Law Merchant: See Negotiable Instruments, 13266d; Bill of 

Law Sniti See Action. 

LawT«rsi See Liens; Costs; Attachment. 

An ATTORNEY must be held to underUke to use a reasonable 
degree of care and slcill, and to possess to a reasonable extent the 
knowledge requisite to a proper performance of the duties of bis 
profession. If injury results to the client as a proximate conse- 
quence of the want of such knowledge or skill, or from the fidlore 
to exercise such care, the attorney must pay damages to the extent 
of the injury sustained by his client. The attorney ia not liable, 
however, for every mistake which may occur in practice. If he 
is fully capacitated to discharge the duties ordinarily incnmbeot 
upon one of his profession, and acts with a proper degree of atten- 
tion, and to the best of his skfll and knowledge and with reason abla 
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care, he will not be responsible for a mere error at Jadgment when 
ha consolts his client, and the Utter (after being informed of the 
legal statna of the cue), approves the course which the attorney 
proposes to parsne. Attorney's fees must be paid by the one who 
employs him, except in some few cases where the law provides that 
the losing party must pay thetn (and where they are agreed to be 
paid by the loser, as when so agreed in a note, or mortgage) ; Buch 
fees are given in Divorce, as Alimony, to the wife; for defense of 
bjnnction; in Eminent Domain, even if abandoned; in action for 
wages. Bnt they are not awarded in the following cases: Labor; 
Mechanics' Liens; Conversion; Insolvency; Claim and Delivery. In 
cases of foreclosure of Mortgages, the Court who tries the matter 
fixes the fee, no matter what may have been the agreement in tb« 
mortgage itself. (See Negotiable Instruments, 1I3083; Bill of 
Lading. 2128a. 

Latter*, Proparty Right iai See Inventions. 

L*u**: The one who leases from the owner of property. 

L«Mor: The one who leases to the other — as an owner of real 
estate, or a tenant leasing to a subtenant. See Landlord and Tenant. 

Letter of Credit la a written instrument, addressed by one person 
to another, requesting the latter to give credit to that person in 
whose favor it is drawn. It is either general or special, and may b« 
addressed to several persons in succession. When the request for 
credit is addressed to specified persons by name or descriptioUt 
the letter is special; and all other letters of credit are general, and 
several persons may successively give credit upon it. The writer 
of such a letter is liable for credit given upon it withont notice to 
him — unless the terms express or imply the necessity for giving 
notice. If the debtor in the letter does not pay — the writer is 
liable to those who gave credit in compliance with its terms. A 
general letter of credit gives any person to whom it may be shown 
the authority to comply with its request, and when he does so it then 
becomes the same as if it were addressed to him by name. 

Libeh See Slander. 

Liani See the various subtitles in their alphabetical order in the 
book. A lien is a charge imposed upon specific property, by which 
it is made security for the performance of an act. Liens are either 
general or special: A general lien is one which the holder of is enti- 
tled to enforce as a security for the performance of all the obllga- 
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tions — or of s particular clui of oUigatioiu— whicb «xiat in hU 
fBTor against th« owner of ths property. A ■pedal lien is one 
^ikh the holder can enforce only as seenrlty for Qm perform- 
ance of a partlcnlmr act or obligation, and of roch obligations as 
may be incidental to it. U, for his own protectioa, the holder of a 
qtecial lien baa to pay a lien made before Us — he may enforce pay- 
ment of the amonnt so paid by him, as a part of the claim for which 
Ui own lien exists. 

Liens are created In one of two ways; either by contract of tlie 
parties (aach as a mortgage on real or personal property), or by 
operation of law (aach as those when labor is performed or material 
fomiahed in making or repairing real or personal property). A 
pereon who holds property because of a Hen T^on It, is not entitled 
to be paid by the owner of the property for any trouble or expense 
which he incurs about the property — except as In the case of a 
borrower (which see}. No lien arises by mere operation of law, 
until the time at which the act secured by it ought to be performed. 

An agreement may be made to create a lien upon property not 
yet acquired by the party agreeing to give the lien, or not yet in 
existence (as of & house to be built) ; in such case the lien agreed 
for attaches from the time when the party agreeing to give It ae- 
qoli^es an interest in the property — to the extent of such interest. A 
lien may be created by contract to take Immediate effect, as aecurity 
for the performance of obligations then not in existence (such as a 
lien ttpon an implanted crop, for money to be advanced to plant 
such crop). Even thoof^ there is a contract to the contrary, the 
law will not permit a person to transfer title to property subject to 
sach lien, by the act of making it subject to soch lien. All con- 
tracts for the forfeiture of property subject to a lien, in satiafactloB 
of the obligation secured by such lien, are void, as are also all eon- 
tracts in restraint of the right of redemption from such lien. 

The creation of a lien does not of itself imply that any person is 
bound to perform the act for which the lien is a security. The ex- 
istence of a lien upon property does not of itself entiUe the person 
In whose favor it exists to a lien upon the same property for the 
performance of any other obligation — except the one which was 
originally secured by the lien. One who has a Uen upon property 
may pledge it to the extent of his lien. See Pledge. When liens 
are Imposed on property by public authority for a public purpose 
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(such u straet or othar unproTement Il«iu), the lut oae baposod 
u panuDoont. ALiea dependant upon poHeidon ia not eonaidared 
lost if the debtor obtains poueuion by aome trickery. 

ARCHITECT'S LIEN: An architect lua ■ lien upon the plana 
in his poaaeaalon for the ftgreed price or reaaonsble ndoe of mali- 
in|> them. 

ATTACHMENT LIEN on real eatate laats for three 7eart, and may 
be renewed for two yean more, by order of Court; on peraonal 
property, thsre leenia to be no limit 

An ATTORNEY baa no lien for hia feea upon a judgment ren- 
dered in favor of hia client, bat probably has for money belonginc 
to bis client in his hands, and certainly has for papers in his possaa- 
■ion belonging to hia client See Attorney at Law; Costs. 

AtrrOHOBILE HAN'S LIEN: See Personal Property Lien. 

BANKER'S LIEN: A banker has a lien upon all property or 
money {in his bands), belonging to a customer, for the balance 
due to him from such customer in the course of burineaa. 

A BOTTOMRY LIEN, if created out of real or apparent necessity, 
in good faith, ia preferred to every other lien or claim upon the 
same thing— except a lien for aeamen'a wagea, and a sabsequent 
lien of materia] men for anpplies or repairs indispensable to the 
safety of the ahip, and to a subsequent lien for salvage. See Sal- 
vage. Of two or more bottomry liens on the same property, the 
latter in date has preference, if created out of necessity. A bofr> 
tomry lien is independent of poasession, but is lost by failure to 
enforce it within a reasonable time. Sea Reasonable Tims; Sea- 
man; Ships. 

A CARRIER has a lien for freightage and for services rendered 
at request of shipper or conaignee in and about the transportation, 
care and preaervation of the property, and he also has a lien for 
money advanced at requeat of shipper or consignee to discharge 
■ prior lien. See Bill of Lading, 2127, 2128J.) 

CONSTABLE'S UEN: See Sheriff's lien. 

CORPORATION LIEN: A corporation for profit has a lien upon 
each share of its subscribed capital stock, independent of the posses- 
sion of the certificate of it, to secure the payment of any valid 
assessment which may be levied on such aharaa. This is a Hen valid 
■gainst all persona — but the corporation must transfer auch shares 
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upon its books, npon demand hf a anbMcpient pnreluwer of these 
■hares. See ConTersioii. 

CROPS: The lien of a mortgage on a growing crop contianes on 
the crop after severance, whether remaining in its original state or 
converted into another prodnct, so long as It remains on the land of 



A FACTOR has a general lien, dependent upon possesiioii, for all 
ttiat is dne to him as snch, upon all articles of commercial valne 
which are antmsted to him by the same principal. 

FENCE LIEN: Except in Colnsa, Glenn, Placer, Riverside, San 
Bernardino, San Diego^ San Hatea, Shasta, Siskiyou, and Trinity 
COonUes — and also in Liberty, Klamath Townships and Hoppa Val- 
ley Reservation in Humboldt County — if the owner of a parcel of 
land makes use of a fence upon one side of his land so that such 
fence helps to enclose his land, and if such portion of the fence had 
been formerly erected by some one else — the person who so oses it 
must pay the owner of the fence one-half of that portion iriiich 
makes the partition between their lands. 

2. In Amador, Butte, Contra Costa, El Dorado, Kings, Nevada, 
Sacramento, San Luis Obispo, Santa Barbara, Solano, Sutter, Tu- 
lare, Ventura, Yolo Coundes, and that part of San Joaquin county 
north and east of the San Joaquin river, this value is determined 
by agreement of Uie parties, or the judgment of fence viewers. 
This amount, with interest at 16 per cent per annum, is a lien upon 
the property enclosed. In all other counties first in this paragraph 
named, the value is the amount with lawful interest, to which the 
one who bnilt the fence is entitled. 

3. In all the counties in the state (except those first named in 
the preceding paragraph), if it becomes necessary that a partition 
fence should be made between adjoining lands enclosed by one 
fence — then the other party, when notified, must erect one-half 
snch fence as near as practicable on the division line. 

4. After notice in writing (or after a determination of the view- 
ers), either party shall fail to proceed to erect — or cause to be 
erected and completed, within six months' time afterward — one- 
half of such fence — ^tben the party giving the notice may erect the 
entire fence, and collect by law one-half of the cost of it from the 
other par^. This rule applies only in the second set of counties 
described in paragraph 2 of this article. This demand, with interest 
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at 16 per cent per aQiiiim ia « lien clum against the land tbus par- 
titioned. 

6. The lien claimant must file ■ lien the same as a mechanic's 
lien (which see), and open doing so, the lien ia perfected and be- 
comes enforceable. One may have a lien in this manner, and alao 
file an action at law to recover the amount detennined. 

FINDERS' LIEN: If the thine fonnd is such as commonly the 
object of sale, the finder may sell it {when the owner cannot be 
fonnd with reasonable diligence) ; or, if the owner is foond and 
refuses to pay the lawful demands of the finder — in one of the two 
following ways: (1) If the thing is In danger of perishing, or of 
losing the greater part of its valaa; (2) when the lawful charges 
of the finder amount to two-thirds of the value. The sale must be 
conducted as that of a pledged article. See Pledges. 

FUMIGATION LIEN must be served personally upon the owner, 
if he is to be found; bat service upon the person occupying the 
premises is sufficient, if the owner is not in this country. 

GARAGE MAN'S LIEN: See Personal Property Lien. 

GRAZING LIEN: In Plumas, Lassen and Modoc counties any 
person who shall permit bis live stock to grase or herd upon the lands 
of another without permission of the owner first being obtained, shall 
be liable for all damages which such live stock shall then do, with 
costs of suit; and the live stock may be seized and held by a writ 
of attachment as security for the payment of any judgment recov- 
ered in such action; and the claim and lien of any such judgment or 
attachment shall be superior to any other chiim or demand which 
arose after the commencement of such action. 

HOTEL, inn, boarding-house, lodging-house and furnished apart- 
ment house keepers shall have a lien upon the baggage and other 
property belonging to or legally under the control of their guests, or 
boarders, or lodgers, which may be in such hotel, inn, or boarding or 
lodging-house for the proper charges dne from such guests, or board- 
ers, or lodgers, for their sccommodation, board and lodging and 
room rent, and such extras as are furnished at their request {and 
for all money paid for or advanced to such guests, or boarders or 
lodgers, and for the costs of enforcing such lien), with the right 
to the possession of such baggage and other property until such 
charges and moneys are paid; and unless such charges and monaya 
sliaU be paid within sixty days from the time when the same became 
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diM, Bftid hotel, inn, boardingJieiiM or lodfinc-lioiiM koq>or naf 
wU Mid baggace and propertj' at a public auction to tho Ugfaoat 
bidder, aftor giving notico of meh aala by publicatioB of a ootteo 
eontainiag tho nanw of tha debtor, the amotmt dne, a brief deaerip- 
tioa of the property to be eold, and the time and place of mch aale, 
once eTery week for four nieceialve weeks prior to the day of the 
aale, in a newipaper of (aneral eircnlation in the county In which 
laid hotel, inn, boardlng-hooae or lodsinc^onae ia ritnatad and also 
by mailing, at least 16 days before such sale, a copy of snch notice 
addrcHed to such gneat, boarder or lodger at his poitofflce addnaa. 
If known, and if not known, each aottca shall be addressed to sach 
goest, boarder or lodger at the place where sncb hotel, inn, boarding- 
bonse or lodging-honse !■ dtoatsd; and after satisfying snch lien 
out of the proceeds of snch sale, together with either any reasonable 
eoata that may have incurred in enforcing aaid Ifan, the residue of 
said proceeds of sale, if any, shall upon demand made within lix. 
months after sneb sale, be paid by said hotel, inn, boarding-honso 
or lod^ng^iovse keeper to snch gneat, boarder or lodger; and if 
not demanded within six months from the date of snch sale, snch 
realdae shall be paid into the treaaory of the county is iriiieh the 
sale took placa; and if the same be not claimed by the owner thereof, 
or his legal representative, within one year thereafter, the same shall 
be paid into the the general fund of said coonty; and such sale shall 
be a perpetual bar to any action against said hotel, inn, boarding- 
house or lodging-^use keeper for the recovery of such baggage or 
property or of the valoe thereof, or for any damages growing out of 
the failure of such guest, boarder or lodger to receive such baggage 
or property; provided, however, that if any baggage or property be- 
coming subject to the lien herein provided for does not belong to the 
guest, lodger or boarder who Incurred the charges or indebtedness se- 
cured thereby, at the time when such charges or indebtedneia was in- 
curred, and if the hotel, inn, boarding-house or lodging-house keeper 
entitled to such lien receives notice of such fact at any time before 
the sale of such baggage or property hereunder, then, and in that 
event, such baggage or property which is subject to said lien and did 
not belong to said gneat, boarder, or lodger at the Idme when such 
charges or indebtedness was incurred shall not be aabject to sale la 
the manner hereinbefore provided, but such baggage and proper^ 
may ba sold in the manner provided by the code. 
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Whenever any trunk, carpet-bafr, valise, box, bandle, or other bag- 
g»ge has heretofore come, or shall hereafter come into posseuioa 
of the keeper of any hotel, inn, boarding or lodging house, as sncb, 
and has remained or shall remain nnclaimed for the period of six 
months, such a keeper may proceed to sell the same at public auc- 
tion, and out of the proceeds of such sale may retain the charges 
for storage, if any, and the expenses of advertiaing and sale of it; 
but no such sale shall be made until the expiration of four weeks 
from the first publication of notice of such sale in a newspaper pub- 
lished in or nearest the city, town, village or place in which said 
hotel, inn, boarding or lodging house is situated. Said notice shall 
be published once a week, for four successive weeks, in some news- 
paper, daily or weekly, of general circulation, and shall contain a 
description of each trunk, carpet-bag, valise, box, bundle, or other 
baggage, as near as may be; the name of the owner, if known, the 
name of such keeper, and the time and place of sale, and the ex- 
penses incurred for advertising shall be a lien upon sucb trunk, 
carpet-bag, valise, box, bundle, or other baggage, in a ratable pro- 
portion, according to the value of such piece of property, or thing 
or article sold; and in case any balance arising from sucb sale shall 
not be claimed by the rightful owner within one week from the day 
of said sale, the same shall be paid into the treasury of the county 
in which the sale took place; and if the same be not claimed by the 
owner thereof, or his legal representatives, within one year thereaf- 
ter, the same shall be paid into the general fund of said county. 

INHERITANCE TAX is a lien upon the property passed or trans- 
ferred until paid, provided that unless sucb taxes are sued for within 
Ave years after they are due and legally demanded, they cease to 
be a lien against any bona fide purchaser of the property. See In- 
heritance Tax; Taxes; Real Estate; Lien of Attachments and Judg- 

A Superior Court JUDGMENT becomes a lien — automatically 
upon the recordation thereof — on all of the real property of the 
judgment debtor not exempt from execution, owned by him in the 
county at the time or afterward acquired — during a period of 
five years; but is not a lien upon a judgment obtained for breach 
of a lease, unless a levy is made upon the property. A judgment 
rendered in the justices' court does not become a lien unless an 
abstract of it- is first filed in the office of the County Recorder in 
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Uw cooatT iA«re the land is litnmted; this lien continan for only 
two jenn — anlBiB rconrad — nnd but not continne (or longer than 
five yean, nnlaaa the jadgment is renewed. The tzaaaeript of tha 
ortKinal docket of any jndgment, the enforcement of which has not 
been stayed on appeal, certified by the deik. owy be filed witb tba 
recorder of uiy other eoonty, and from sneh fllinc the jsdcment 
bacomea a lien upon all the real property of the judgment debtor 
not exempt from execution in such eoonty, owned by him at the time, 
or which be may afterward acquire before the lien expires. 

A JUDGMENT that a defendant may pay a fine with or witboot 
the altematiTB of imprisonment constitotes a lien in like manner aa 
a Jndgmest for money rendered in a civil action. If there are ser- 
eral Judgments against the same person, tbe one levied npon bii 
property first, has tbe first right. 

LAUNDRY proprietors have a lien upon all property in their pos- 
sassion, belonging to a customer, for all charges due them from sncb 
customer for laundry work. See Personal Property Lien. 

Tbe MASTER of a ship has a general lien, independent of posses- 
sion, upon the ship and freightage, for advances necessarily made 
or liabilities necessarily incurred by him for the benefit of the ship, 
but has no lien for his wages. 

MECHANICS' LIENS: 

1188. Mechanics, material men, contractors, sub-contracton, ar- 
tisans, architects, machinists, builders, miners, teamstsrs and dray- 
men, and all persons and laborers of every class performing labor 
upon, or bestowing skill or other necessary services, or furnishing 
Materials to be used or consumed in, or furnishing appliances, teams 
and power contributing to the eonstmction, alteration, addition to or 
repair, either in whole or in part, of any building, wharf, bridge, 
ditch, fiume, acqueduct, well, tunnel, fence, machinery, railroad, 
wagon road or other structure, shall have a lien upon the property 
upon which they have bestowed labor or furnished materials, for 
the value of the use of aucfa appliances, teams and power, whether 
at the instance of the owner, or of any other person acting by his 
authority or under him, as contractor or otherwise. And every 
contractor, sub-contractor, architect, builder or other person having 
charge of the construction, alteration, addition to or repair, either 
in whole or in part, of any building or other improvement as afor^ 
said shall be held to be the agent of the owner for the purposes of 



;vGooi^Ic 



this ch&pter. Any peraon who perform! tabor in any mining claim 
or claima, or in or upon any real property worked as a mine, either 
in the development thereof or in worldng thereon by the sabtrac- 
tive proceaa, or foraishes materials to be used or conaomed therein, 
baa a lien upon the same and tite works owned and used by the owners 
for the millins or reducing the ores from the same, for the value of 
the work or labor done, or materials fnmiahed by each respectively, 
whether done or furnished at the instance of tbe owner of such 
mining claim or claims or real property worked as a mine, or his 
agent. And every contractor, sub-contractor, auperintendent or 
Other person having charge of any mining work or labor performed 
in and about such minini; claim or claims or real property worked as 
a mine, either as lessee or under a working bond or contract there- 
on, shall be held to be the agent of the owner for the purposes of 
this chapter. 

The liens in this chapter provided for shall be direct liens and 
shall not in the case of any claimants, other than the contractor, be 
limited, as to amount, by any contract price agreed upon between 
the contractor and the owner, except as hereinafter provided; but 
said several liens shall not in any case exceed in amount tbe reason- 
able value of the labor done or material furnished, or both, for 
which the lien is claimed, nor the price agreed upon for the same 
between the ctaimant and the person by whom he was employed. 
Nor In any case where the claimant was employed by a contractor, 
or sub-contractor, shall tbe lien extend to any labor or materials 
not embraced witlrin or covered by the original contract between the 
contractor and the owner, or any modiflcatton thereof made by or 
with the consent of such owner, and of which such contract, or modi- 
fication thereof, the claimant shall have had actual notice before tbe 
performance of such labor or the famishing of such materials. The 
filing of such original contract, or modification thereof, in the office 
of the county recorder of the county where the property is situated, 
before the commencement of the work, shall be equivalent to the 
^ving of such actual notice by the owner to all persons performing 
work or famishing materials thereunder. In case said original con- 
tract shall, before the work is commenced, be so filed, together with 
a bond of the contractor witb good and sufficient sureties in an 
amount not less -than fifty (60) per cenL of the contract price 
named in said contract, which bond shall, in addition to any condi- 
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(dona for the peTfomuince of ttaa contract, be also conditioned for 
the payment in fall of the claims of all persons furnishing labor 
upon or famish materials to be nsed in such work, and shall also 
bjr its terms be made to inare to the benefit of an; and all persona 
who perform labor upon or furnish materials to be ased in the work 
described in said contract so u to give saeh persons a right of action 
to recover npon said bond in snj salt brought to foreclose the liens 
provided for in this chapter, or in a separate suit brought on said 
bond, then the court must, where it would be equitable so to do, re* 
strict the recovery under such liens to an aggregate amount equal to 
the amount found to be due from the owner to the contractor, and 
render Judgment against the contractor and his sureties on said 
bond for any deficiency or difference there may remain between said 
amount so found to be due to the contractor and the whole amount 
found to be due to claimants for such labor or materials, or both; a 
salt may be filed npon the bond without foreclosing the lien. 

No change or alteration of the work or modification of any such 
contract between the owner snd his contractor shall release or exon- 
erate any surety or sureties upon any bond given under this section. 
It is the intent and purpose of this section to limit the owner's lia- 
bility, in all cases, to the measure of the contract price where he 
shall have filed or caused to be filed in good faith with his original 
contract a valid bond with good and sufficient sureties in the amount 
and upon the conditions as herein provided. It shall be lawful for 
the owner to protect himself against any failure of the contractor 
to perform his contract and make full payment for all work done 
and materials furnished thereunder by exacting such bond or other 
security as he may deem satisfactory. Any person, except the 
contractor, who has furnished labor or materials, or who has con- 
tracted to do so, may at any time give the owner notice to that effect. 
Any form of wording will do so long as it states substantially the 
facts in the esse as they exist at the time of giving the notice. It 
is not compulsory upon a private owner to withhold any moneys due 
the contractor after he has received such notice, but it shall be law- 
ful for him to do so; for as the object of the notice is to put him on 
his guard, if he does pay over any moneys after he has received no-^ 
tice he does so at his peril. Pnblic improvements, and all buildings 
used for fire and military purposes, are, on grounds of public policy 
and necessity exempt from execution and forced sale; and as a me- 
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«h&nics' tien involves » forecloinre, a lien cannot be claimed aguast 
soch property. Proviaion is therefore made in eases of improvements 
upon public property that whenever notice is given as aforesaid the 
person or persons who contracted with the contractor for the work 
most withhold sofflcient moneys from the contractor to satisfy such 
claim, if proved valid. The owner also has the right to demand in 
writing a similar notice or statement of facts at any time either be- 
fore or after the work is commenced, Refusal to give the owner 
Boch notice when demanded forfeits the right to claim a lien. The 
transfer of property after the commencement of the work does not 
aff«et the r^hts of the lien claimant. 

118i. Any of the persons mentioned in the preceding section, 
azcept the contractor, may at any time prior to the expiration of the 
period within which claims of lien most be filed for record, as pre- 
scribed by the prorisions of section one thousand one hundred ei^ty- 
seven, give to the owner a notice that they have performed labor or 
furnished materials, or both, to the contractor or other person acting 
br the anthority of the owner, or that they have agreed to do so, 
stating in general terms the kind of labor and materials and the 
name of the person to or for whom the same was done or furnished, 
or both, and the amount in value, as near as may be, of that already 
done or furnished, or both, and of the whole agreed to be done or 
famished, or both, and any of said persons who shall on the written 
demand of the owner refuse to give sucb notice shall thereby deprive 
himself of the right to claim a lien under this chapter. Such notice 
must be verified by the claimant, or by some person acting in his 
behalf, and may be given by delivering the same to said owner per- 
sonally, or by leaving it at his residence or place of business with 
some person in charge, or by delivering it to his architect, if any; 
provided, however, that in all esses in which said work is being done 
under a contract with the state, or with any public board, commis- 
sion, or officer thereof, or with any political subdivision thereof, 
such notice must be filed, within said time, in the office of the con- 
troller, auditor or other public diabnrsing officer whose duty it is to 
make payments under the provisions of such contract. No such 
notice shall be invalid by reason of any defect in form, provided it 
ia sufficient to inform the owner of the substantial matters herein 
provided for. Upon such notice being given it shall be lawful for 
the owner to withhold, and in the case of property which, for rea- 
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■ona of pnblic policy or otli«nriw, b not rabjeet to Uena in this elup- 
tor provided for, the ownor or perwin wbo contncted wUb the eon- 
tnctor, Bhsll vitbhold from hia contrsetor ntOeient money dne or 
that nuir become dne to such contrsetor to answer each claim and 
uij lien that may be filed therefor, inclndinc the reasonable coat of 
any litigation therennder, 

1184a, ISIS. No action to enforce the payment of any snch claim 
■hall be commenced against the ovner, nor against Oie state or any 
public board, commiaaion, or officer thereof, nor against any politi- 
eal sabdiviaion of the state or the diabnndnc ofllcer thereof whoec 
dnfy it is to make paymenta under proviaiona of such contract, prior 
to the expiration of the period within which claims of lien must 
be filed for record, aa prescribed by section one thonsaad one 
hundred thirty-seven of this code, nor shall any sneb suit be com- 
menced later than ninety days following the expiration of snch 
period. Any number of persons who have given snch noticeB may 
join in the same action and when separate actions are commenced 
the court first acquiring Jurisdiction may consolidate them. Upon 
the demand of the owner the court shall require all claimanta to the 
moneys withheld by the owner in response to such notices to be 
Interpleaded In said action, to the aid that the respectlvB rights of 
all parties may be adjudicated and settled therein. 

1184b, 1919. In the event the moneys so withheld by the owner 
shall be insufficient to pay in full the valid demands of all the per- 
sons by whom such notices were gives, the same sliall be distributed 
among such persons In the same ratio that their respective claims 
bear to the aggregate of such valid demands. Snch pro rata distri- 
bution of said moneys shall be made among the persons entitled to 
share therein, without regard to the order of priority in which their 
respective notices may have been given or their respective actions, 
if any, commenced. 

1184c. Nothing contained in the three preceding sections shall 
be construed to impair in any manner the right of any person by 
whom snch notice has been given to recover from the contractor and 
the surety or sureties upon his bond any deficit that may remain 
unpaid after such pro rata distribution in an action commenced 
Qsder the provirions of an act entitled "An act to secure the pay- 
ment of the claims of material men, mechanics, or laborers, em- 
ployed by contractors upon state, municipal, or other public woilc," 
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approved Hscch 2T, 18S7, and the acta amendatory thereof and 
supplemental thereto; provided, that nay person who shaD wOfoUy 
give a false natice of his claim to the owner or who shall wUfall;^ 
inclnde in his claim work or materials not performed upon or for- 
nisbed for tiie property described in snch notice shall forfeit all 
right to participate in the distribution of snch moneys. 

1186. The land npon which any building improvemants, well or 
ttmetare la constructed, togetiief with a convenient space about the 
same, or so much as may be required for the convenient use and 
oeenpation thereof, to be determined by the court on rendering 
judgment, is also subject to the lien, if at the commencement of the 
work, or of the furnishing of the material for the same, the land 
belonged to the person who caused said building, improvement, well 
or structure to be constructed, altered or repaired, but If sncb per- 
son owned less than fee dmple estate in such land, then only bis 
interest in it is subject to such lien, except as provided in section 
1192. Mortgages, Jud^ents, or other incumbrances which have 
been properly recorded, or of which the lien claimant had actual 
notice or knowledge at the time of commencing the work (in the 
case of the original contractor, or of the sub-contractor) ; or, at 
the tine be commenced to labor (in the case of the laborer) ; or, at 
the time he commenced to furnish materials (in the case of the 
material man), have precedence over mechanics' liens which may be 
claimed subsequently to iL Mechanics' liens, however, have prece- 
dence over mortgages or other incumbrances which may attach to 
the property after the commencement of the work. They also have 
precedence over any unrecorded incumbrance nnleea actual notice 
of its existence be given the lien claimant before he commenced to 
labor or furnish materiala 

1186. The liens provided tor in this chapter are preferred to any 
lien, mortgage, or other encnmbrance which may have attached 
enbsequent to the time when the building, improvement, or structure 
was commenced, work done, or materials were commenced to be 
fnmished; also to any lien, mortgage, or other encumbrance of which 
the lienholder bad no notice, and which was unrecorded at the time 
the building, improvement or structure was commenced, woik done, 
or the materials were commenced to be fnmished. 

1187. Every original contractor, claiming the benefit of this 
chapter, within sixty days after the completion of his contract, and 
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cverjr p«noii uve th« original contnctor claiming the benefit of 
this chapter at an? time after he haa eeaaed to perfoim labor or 
famlflh material, or both, for any work of improvemeat mentioned 
in tUi chapter, and antil tbirt? days after the completion of sneh 
work of improvement, may file for record with the connty recorder of 
the eonnty or city and connty in which aacfa property or lome part 
thereof la aituated a claim of lien containing a statement of bii de- 
mand after dedactisg all jnst credit* and offuta, the name of the 
owner or reputed owner, if known, a general atatement of the kind 
of work done or material* fnrniabed by him, or both, tite name of 
the person by whom be was employed or to whom he furnished the 
materials, and a deacription of the property sooeht to be charged 
with tbe li«n sufficient for idenUflcation ; which claim of lien must be 
verified by oath of claimant or some other person. Any trivial im- 
perfection in the said work, or in the completion of any contract 
by any lien claimant, or in the construction of any bnilding, improve- 
ment or etroctnre, or of the alteration, addition to, or repair there- 
of, shall not be deemed auch a lack of completion as to prevent the 
filing of any lien; and in all cases, any of the foUowing shall be 
deemed equivalent to a completion for all the purposes of this chap- 
ter; Um owner, or his representative, accompanied by cessation from 
labor thereon; or the acceptance by the owner, or said agent, of said 
bnildiniT, improvement or structure; or cesiation from labor for 
thirty days upon any contract or upon any building, improvement or 
structure, or the alteration, addition to, or repair thereof; the filing 
of the notice hereinafter provided for. The owner shall within ten 
days after the completion of any contract or improvement provided 
for in this chapter, or within ten days after there has been a cessa- 
tion from labor thereon for a period of thirty days, file for record 
in tbe office of the county recorder of the county where the property 
ia situated, a notice aettSng forth the date when the same was com- 
pleted, or on which cessation from labor occurred, together with his 
name and tbe nature of his title, and a description of tbe property 
sufficient for identification, wMch notice shall be verified by him- 
self or some other person on his behalf. The fee for recording tbe 
same shall be one dollar. In case such notice be not so filed, then 
all persons claiming the benefit of this chapter shall have ninety 
days after the completion of said improvement within which to file 
their claims of lien. 
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1188. In eveiy cu« in which one claim is filad againat two or 
more hnildings, mining claims, or other improvements owned bjr 
the same person, the person filing such claim most at the uune time, 
designate the amount dna to him on each of such buildings, mining 
claims, or other improvements; otherwise the lien of snch claims is 
postponed to oth«r liens. The lien of inch claimant does not extend 
heyond the amount designated, ae against other creditors having 
liens, bj Judgment, mortgage, or otherwise, upon either of snch 
buildings or other improvements, or upon the land upon which the 
same are sitnated. 

11(H). No lien provided for In this chapter binds any property 
for ft longer period than ninety days after the same has been filed, 
unless proceedings be commenced in a proper court within that time 
to enforce the Mune; or, if a credit be given, then ninety days after 
the expiration of such credit; bpt no lien continues In force for ft 
longer time than one year from the time the work is completed, by 
any agreement to give credit, and in case such proceedings be not 
prosecuted to trial within two yean after the commencement the 
court may In its discretion diamiaa the same for want of prosecution, 
and in all cases the dismissal of such action (unless it be expressly 
stated that the same is without prejudice), or a Judgment rendered 
therein that no lien exists, shall be equivalent to the cancellation and 
' removal from the record of such lien. 

1191. Any person who, at the request of the owner of any lot 
or tract of land, grades, Alls in, or otherwise Improves the same, or 
the street, highway, or sidewalk in front of or adjoining the ume, 
or canstmcts any areas, or vaults, or cellars, or rooms under said 
aidewalks, or makes any improvements in connection therewith, baa 
a lien upon said lot or tract of land for his work done and materiala 
furnished; provided, that in cases where the Improvement made, or 
work done, is subject to acceptance by any municipal board or offi- 
cers, the time for filing claims of lien shall not commence to mn un- 
til after such acceptance shall have been made. 

1191a. Any health officer or governing hoard of any city, town or 
sanitary district, having served written notice upon the owner or 
reputed owner of real estate upon which there ia a dwelling housa, 
and ench owner or reputed owner, after thirty days, having refused, 
neglected or failed to connect such dwelling house, together with all 
toilets, linkt, and other plumbing therein, properly vented, and in 



:.vGooi^Ic 



a ■uiKuy manner, with Ott adjoining street sewer, maj eoMtmct 
■ame, at a reaaonable coat, and the penon doing said work at the 
request of snch health officer or goreming board, has a lien cpon said 
real estate (or his work done and materials famished, and snch work 
done and materials furnished shall be held to bare been done and 
famished at the instance of sach owner, or reputed owner, or per- 
son fflBiwitiig or baring any interest in it. 

1192. Every building or other improvement, or work mentioned 
in any of the preceding sections of this chapter, constnicted, altered 
or repaired apon any land with the knowledge of Uie owner or of 
any person having or claiming any estate therein, and the work or 
labor done or materials faraished mentioned in any of said sections 
with the knowledge of the owner or persons having or claiming any 
estate in the land, shall be held to have been consteoeted, performed 
or famished at the Instance of sach owner or person having or 
claiming any estate therein, and snch Interest owned or claimed shall 
be sabject to any lien filed in accordance with the provisions of tU» 
chapter, anless such owner or person having or claiming any estate^ 
therein shall, within ten days after he shall liave obtained knowledge 
of sach eonstmction, alteration or repair or woric or labor, give no- 
tice that he will not be responsible for the same by posting a notice 
in writing to that effect in some conspicnoos place upon the property, 
and shall also, within the same period, file for record a verified copy 
of said notice in the office of the connty recorder of the said county 
in which said property or some part thereof is situated. Said notice 
shall contain a description of the property affected thereby soffl- 
cient for identification, with the name, and the nature of tJie title 
or interest of the person giving the same. Said copy so recorded 
may be verified by anyone having a knowledge of the facta, on be- 
iialf of the owner or person for whose protection the notice is given. 

1193. Any contractor shall be entitled to recover, upon a lien 
filed by him, only sach amount ss may be due to taim according to 
the terms of his contract, after deducting all claims of other par- 
ties for work done and materials famished, as aforesaid, and em- 
braced within his contract And in all cases where a lien shall be 
filed under this act for work done or for materials famished to any 
contractor, he shall defend any action brought thereon at his own 
expense. And daring tbe pendency of such action the owner may 
withhold from the contractor the amoant of judgment against the 
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owner or hia property upon the lien, the wid owner ■hnll be entitled 
to dedaet from any unoont due, or to become doe, by him to the 
contractor, the amonnt of each judgment end cobU. And if the 
amonnt of such judgment and costs shall exceed the amount due by 
him to the contractor in full he shall be entitled to recover back 
from the contractor, or his bondsmen or sureties, on any bond given 
for the faithful performance of his contract, any amount so paid by 
him, the said owner, in excess of the contract price, and for which 
the contractor was originally the party liable. No act done by such 
owner in compliance with any of the provisions of this chapter shall 
be held to be a prevention of the performance of any such contract 
by the contractor, or to have exonerated the sureties on such or 
any bond given for faithful performance, or for the payment of 
liens of persons performing labor or furnishing materials or both; 
provided that such act was done in good faith and without deugn to 
injure or harass anyone. When the property upon which the Hen 
is attached doea not bring enough at the foreclosure sale thereof 
to satisfy the lien, or liens, thereon, the deficiency may he entered 
up in the judgment book, and it then becomes a lien, for a period 
of five years, upon any other real property of the responsible party, 
which he may then own in the county or which he may afterward 
acquire. 

1194. Whenever on Qie sale of the property snbject to any of 
the liens provided for in this chapter, under the judgment or decree 
of foreclosure of such lien, there is a deficiency of proceeds, judg> 
ment for the deficiency may be docketed against the party personally 
liable for it in like manner and with like effect aa in action for tin 
foreclosure of mortgages. 

1195. Any number of persons claiming liens may join in the 
same action, and when separate actions are commenced, the court 
may consolidate them. The court must also allow, as a part of the 
coats, the money paid for verifying and recording the lien, such 
costa to be allowed to each claimant whose lien is established, wheth- 
er he be plaintiff or defendant, or whether they all join in one action 
or separate actions are consolidated. The person who sells materials 
may attach them in a suit to recover the amount due to Mm for 
the tame, at any time before they are actually used in the con- 
struction for which Qiey were pnrchaaed; but no other person can 
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attach them for any debt whatsoever owed by the pnrcbuer of meh 
materials. 

1196. Whenever materials shall have been fnmished for use 
in the constraetion, alteration, or rep^ of any building or other 
improvement, snch materials shall not be subject to attachraent, 
exeeation, or other legal process, to enforce any debt due by the pur- 
chaser of such materials, except a debt due for the purchase money 
of it, so long aa in good faith, the same are about to be applied to 
the eonitnutlon, alteration, or repair of such boilding, mining claim, 
or other improvement The right to bring a personal civil suit to 
recover for labor or materiala furnished is in no way impaired or 
forfeited by filing a claim for lien. Such civil action may be brought 
at any time after the account becomes due, and any real or personal 
property of the debtor may be attached, as in other personal suits. 
Any lien which has already attached, or the right to file snch lien, 
is not in any way affected by bringing a civil suit regarding the same 
matter, except that any moneys collected as .a result of such suit 
shall be deducted from the amount allowed on the claim of lien. 

It shall not be competent for the owner and contractor, or either 
of them, by any term of their contract, or otherwise, to vraive. affect, 
or impair the claims and liens of other persons, whether with or 
without notice, except by their written consent, and any term of 
the contract to that effect shall be null and void. Any person who 
shall wilfully give a false notice of his claim to the owner under the 
provisions of section 1184 shall forfeit his lien. Any person who 
shall wilfully include in his claim filed under section 1187 work or 
materials not performed upon or furnished for the property de- 
scribed in the claims shall forfeit his lien. No mistake or errors in 
the statement of the demand, or of the amount of credits and offsets 
allowed, or of the balance asserted to be due to claimant, nor in 
the description of the property against which the claim is filed, shall 
invalidate the lien, unless the court finds that such mistake or error 
in the statement of the demand, credits and offsets, or of the balance 
due, was made with the intent to defraud, or the court shall find 
that an innocent third party, without notice, direct or constructive, 
has, since the claim was filed, become the bona fide owner of the 
property liened upon, and that the notice of claim was so deficient 
that it did not put the party upon further inquiry in any manner. 

MINING UEN: See Mechanic's Lien (this Article) 1184. 



:.vGooi^Ic 



MINING PARTNER'S LIEN: Each member of a mining partner- 
ship has a lien on the partnenhip property independent of posseuion 
for debts due the creditors and for money advanced for ita use. Any 
person buying the interests of a mining partner when the partner- 
■hip is engaged in working the property — takes it subject to notice 
of all such liens. This lien is valid against everybody except one 
who purchases withoat notice, in good faith, and for a valuable con- 
sideration. When one partner sella his interest in the property, 
the liened property becomes primarily liable for the debt and the 
partner who sells, becomes secondarily liable. This Hen cannot be 
■waived by the person entitled to it. See Waiver. 

PARTNERSHIP: Each member of a partnership may require its 
property to be applied to the discharge of its debts, and has a lien 
upon the shares of the other partners for this purpose, and for the 
payment of the general balance if any due to him. 

PERSONAL PROPERTY LIEN: One who sells personal prop- 
erty has a special lien on it — dependent opon possession — for its 
price (if it is in his possession when the price is payable) ; and may 
enforce his lien in the same manner as if the property was pledged 
to him for its price. See Pledges. A person who sells movable 
property and transfers the title to it, has a lien on it, dependent on 
possession, for so much of the price as remains unpaid. That is, 
if one sells property shipped elsewhere, the right of possession re- 
mains in the shipper until delivery to the purchaser, and the pur- 
chaser has the right to recall the shipment, under certain condi- 
tions. See Stoppage in Transit. His lien is enforced by a fore- 
closure action, or by a sale by him after notice to the buyer con- 
ducted as if the property were in pledge. See Pledges. 

Every person who, while lawfully in possession of an article of 
personal property renders any service to the owner thereof, by labor 
or skill, employed for the protection, improvement, safe keeping, 
or carriage tbereof, has a special lien thereon, dependent on posses- 
sion, for the compensation, if any, which is due to him from the 
owner for such service; a person who makes, alters, or repairs any 
article of personal property, at the request of the owner, or legal 
possessor of the property, has a lien on the same for his reasonable 
charges for the balance due for such work done and materials fur- 
nished, and may retain possession of the same until the charges are 
paid; and livery or boarding or feed stable proprietors, and V^rsons 



:.vGoo<^Ic 



pastnring horses or stock, have a lien, dependent on poMesnon, for 
their compeantion in caring for, boarding, feeding, or pastoring 
saeh horses or stock; and laundry proprieton and persons eondnet- 
ing a laundry business, have a ^neial Hen, dependent on posBesaioD, 
Dpon all personal property in their hands belonging to a cnstomer, 
for the balance due them from such customer for lanndry work; 
and veterinary proprietors and veterinary surgeons shall have a 
lien, dependent on possession, for their compensatioD in caring for, 
boarding, feeding, and medical treatment of animals; and keepers 
of garages for automobiles shall have a lien, dependent on possession 
for their compensstion in caring for and safe keepiog <of) such 
automobiles. 

PASTURING LIEN; See Personal Property Lien. 

PLEDGE: The lien of a pledge is dependent upon ponessioii, 
and no pledge is valid until the property pledged is delivered to the 
pledgee, or to a pledge holder. The increase of property is pledged 
with the property. One who has a lien upon pledged property may 
pledge it to the extent of his lien. See Pledge. 

SEAMEN and mate of a ship have a general lien, independent upon 
possession, npon the riiip and its freightage, for their wages, which 
is superior to every other lien. See Bottomry; Respondentia. 

SHERIFF'S LIEN: An officer who levies an attachment, or exe- 
cution, npon movable property, acquires a special lien (depeodent 
npon possession) upon snch property. This lien authoiizes him to 
hold it until the process is discharged or satisfied — or until a judicial 
sale is held. See also Salvage Lien. 

SALVAGE: See also Wrecks, Ships, Carriers. Sheriffs and all 
peraons employed by them, or aiding in the recovery and preser- 
vation of wrecked property, are entitled to a reasonable allowanc* 
as salvage for their services, and to all expenses incurred by them in 
the performance of such services, out of the property aaved; and the 
officer having the custody of such property must detain it ontU the 
same are paid or tendered. But the whole salvage claimed must not 
exceed one-half of the value of the property or proceeds on 
iriiich it is charged; and every agreement, order, or adjostment, al- 
lowing a greater salvage is void, unless ordered and allowed by 
the county judge. 

STALLION: Every person having in charge any stallion, jack or 
boll, used for propagating purposes, has a lien for the agreed price 
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of its Mrvice upon any mare, or cow and upon the offsprbi? of soch 
service; onless some wilfally false representation concerning the 
breeding or pedigree of such stallion, Jack or bull has been made or 
published by the owner or person in charge of it, or by some person, 
at the request or iostigation of such owner or person in charge. Every 
person who claims such a lien, must (within ninety days after the 
service was rendered), file in the office of the county recorder of 
the county where the mare or cow subject is kept, a verified claim 
containing (a) a particular description of the mare or cow (b) the 
date (c) and place of service (d) the name of the owner or reputed 
owner of such animal (e> a description by name, or otherwise, of 
the stallion. Jack or bull performing the service <f) the name of 
the owner or person in charge of it and <g) the amount of the lien 
claimed. Such claim, so filed is notice to subsequent purchasers 
and encumbrancers of such mare or cow and of the offspring of 
soch service for a period of one year after such filing. 

STOCK: Every person who pastures stock for another has a lien 
on such stock in his possession, for his reasonable charges for their 
care. See also Grazing Lien. 

' STORAGE: A depository for hire has a lien for storage charges 
and for advances and insurance incurred at the request of the bailor, 
and for money necessarily expended in and about the care, preser- 
vation and keeping of the property stored, and he also has a lien for 
money advanced at the request of the bailor, to discharge a prior 
lien, and for the expense of a sale where default has been made in 
satisfying a valid lien, 

TBKESHING MACHINE: Ever; person performing work or 
labor In, with, about, or upon any barley crusher, threshing machine 
or enpne, horsepower, wagon, or other appliance thereof, while en- 
gaged in crushing or threshing, has a lien thereon to the extent of 
the value of Iris services. Such lien extends for ten days after any 
soch person ceases such work or labor; provided within that time, 
an acUon is brought to recover the amount of the claim. If Judg- 
ment is given In his favor in such action, and it is further found 
that he is entitled to a lien under the provisions of this section, the 
property subject to such lien — or so much of it as may be necessary 
— may be sold to satisfy such Judgment; but if several judgments 
have been recovered against the same property, for the enforcement 
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of such lien, the proceeds of the sale must be divided among the 
judgment creditors pro rata. 

VENDOR'S UEN: One who sells real propertj' has a vendor's 
lien upon it — independent of posaession — for so much of the price 
aa remains unpaid and unsecured in any manner than by the per- 
aonal obligation of the buyer (this does not apply if a mortgage is 
taken by the seller for part of the purchase price). (See Bill of 
Lading, 2130f; Warehouae Receipts, 4fi.) 

Purchaaer'a lien upon KEAL PROPERTY: One who pays to the 
owner any part of the price of real property, under an ae^eement 
for the sale thereof, has a special lien upon the property — inde- 
pendent of possession — for such part of the amount paid as he may 
he entitled to recover back, in case of a failure of consideration. 
These liens described in the foregoing paragraphs are valid against 
every one claiming under the debtor — except a purchaser or ea- 
combRmcer in good faith, and for value. And when a buyer of 
real property i^ves to the seller a written contract for payment of aU 
or part of the price, an absolute transfer of such contract by the 
seller waives bis lien to the extent of the sum payable under the 
contract; but a transfer of such contract in trust to pay debts, 
and to return the surplus — is not such a waiver. 

A VETERINARY hospital proprietor or surgeon has a lien on 
any stock, or animals, in his possession, for the benefit of which 
be has rendered services or care. See Personal Property lien. 

WAGES: See Seaman's Lien. When any assignment, whether 
voluntary or involuntary. Is made for the benefit of creditors of the 
assignor! or results from any proceeding in insolvency commenced 
against him — the wages and salaries of mechanics, miners, sales- 
men, servants, clerks, laborers and other persons for services ren- 
dered for him within sixty days before such assignment, or to the 
commencement of such proceeding, and not exceeding one hundred 
dollars each— constitute preferred claims, and must be paid by the 
trustee or assignee before the claim of any other creditor of the 
assignor or insolvent. Upon the death of any employer, the wages 
of each miner, mechanic, salesman, clerk, servant, laborer, or other 
employee (not to exceed one hundred dollars), for work done or 
services rendered within sixty days before such death, must be paid 
before any other claim against the estate of such employer* except 
his funeral expenses, and the expenses of his last sicknss, the ai- 
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lowance to the widow and infant children, and the chargea and ex- 
penaes of adminiatnttion. Upon the levy of anjr attachment or exe- 
cation, not founded upon a claim for labor, any miner, mechanic, 
saleaman, servant, clerk, or laborer, or other person who has per^ 
formed work or rendered services for the defendant within sixty 
dajrs before the levy, may file a verified statement of his claim for 
it with the officer executing the writ (and give copies. of it to the 
debtor and the creditor), and snch claim — not exceeding one hun- 
dred dollars — unless disputed, must be paid by such officer from the 
proceeds of such levy remaining in his hands at the filing of each 
statement. If any claim Is disputed, within five days after receiv- 
ing the copy of it, the claimant must (within ten days afterwards) 
commence an action for the recovery of the demand. Unless such 
action is prosecuted with due diligence, his claim for priority of 
payment is forever barred. 

If the claim is disputed, either the debtor or creditor must file 
with the officer a verified statement denying that any part of such 
claim is due for services rendered within 60 days next preceding the 
levy, or denying that any port of such claim (except a specified 
sum) is so due. If a part of the claim Is admitted to be due, and 
the claim is admitted to be due, and the claimant brings suit and 
does not recover more than the amount so admitted, he cannot re- 
cover costs — but costs will be adjudged against him. 

WAREHOUSEMAN'S LIEN: 

Sec 27. Subject to the provisions of section thirty, a ware- 
houseman shall have a lien on goods deposited by the i^wner or by 
the legal possessor of the property or on the proceeds of it in his 
hands, for all lawful charges for storage and preservation of the 
goods; also for all lawful claims for money advanced, interest, in- 
surance, transportation, labor, weighing;, coopering and other 
charges and expenses in relation to such goods; also for all reasona- 
ble charges and expenses for notice, and advertisements of sale, and 
for sale of the goods where default has been made in satisfying the 
warehouseman's lien. 

Sec. 28. Subject to the provisions of section thirty, a ware- 
houseman's lien may be enforced: (a) Against all goods, whenever 
deposited, belonging to the person who is liable as debtor for the 
claims in regard to which the lien is asserted; and (b> Against all 
goods belonging to others which have been deposited at any time by 
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the person who is Usble as debtor for the clainu in regard to which 
the lien is Mierted, if such person wm in legsl poiaession of the 
goods when they were deposited. 

Sec. 29. A warehouseman loses his lien upon goods — (a) By 
sorrenderinK possession of them, or (b) By refusing to deliver the 
goods when a demand is made with which he is bound to comply 
under the proTttiona of this act. 

See. 30. If a negotiable receipt is issued for gooda, the warehonse- 
inan shall have no lien on them, except for charges for storage of 
those goods subsequent to the date of the receipt, unless the receipt 
expressly enumerates other charges for which a lien is claimed. In 
such case there shall be a lien for the charges numerated so far 
aa they are within the terms of section 27, although the amount of 
the charges so enumerated is not stated in the receipt. 

Sec. SI. A warehonaeman having a lien valid against the person 
demanding his goods may refuse to deliver the gooda to him unlS 
the lien is satined. 

Sec. 32. Whether or not a warehouseman has or haa not a lien 
upon the goods, be ia entitled to all remedies allowed by law to a 
creditor against his debtor, for the collection from the depositor of 
an charges and advajices which the depositor has expressly or im- 
pliedly contracted with the warehouseman to pay. 

Sec. 33. A warehouaeman's lien for a claim which has become due 
may be satisfied as follows: The warehonseman shall give a written 
notice to the person on whose account the goods are held, and to any 
other person known by the warehouseman to claim an interest ia 
the goods. Such notice shall be given by delivery in person or by 
registered letter addressed to the last known place of business or 
abode of the person to be notified. The notice shall contain — (a) 
An itemized statement of the warehouseman's claim, showing the 
sum due at the time of the notice and the date or dates when it be- 
came due. (b) A brief description of the gooda against which the 
lien exists, (c) A demand that the amount of the claim aa stated 
in the notice, and of such further claim as shall accrue shall be paid 
on or before the day mentioned, not leas than ten days from the de- 
livery of the notice if it is personally delivered, or from the time 
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when the notice should reach its deBtination, according to the da« 
course of poet, if the notice is sent b7 mail, and (d) A statement 
that unless the claim is paid within the time specified the ^oods will 
be advertised for sale and sold by auction at a specified time and 

In accordance with the terms of a notice so pven a sale of sooda 
by auction may be had to satisfy any valid claim of the warehoui«- 
man for which he has a lien on the ^ods. The sale shall be had in 
the place where the lien waa acquired, or, if such place is manifestly 
unsuitable for the purpose, at the nearest soitable place. Aft«r 
the time for the payment of the claim specified in the notice to the 
depositor has elapsed an advertisement of the sale, describing the 
goods to be sold, and stating the name of the owner or person on 
whose account the goods are held, and the time and place of the sale, 
flhall be published once a week for two consecutive weeks in a news* 
paper pi^lished in the place where such sale is to be held. The sale 
shall not be held less than fifteen days from the time of the first 
publication. If there is no newspaper published in such place, the 
advertisement shall be posted at least ten days before such sale in not 
less than six conspicuous places in it From the proceeds of snch sale 
the warehouseman shall satisfy his lien, including the reasonable 
charges of notice, advertisement and sale. The balance, if any, of 
such proceeds shall be held by the warehouseman and delivered on 
demand to the person to whom he would have been bound to deliver 
or Justified in delivering the goods. At any time before tiie goods 
are sold any person claiming a right of property possession in them 
may pay the warehouseman the amount necessary to satisfy bis lien 
and pay the reasonable expenses and liabilities incurred in serving 
notices and advertising and preparing for the sal» up to the time 
of such payment. The warehouseman shall deliver the goods to the 
person making such payment if he is a person entitied under the 
provisions of this act, to the possession of the goods on payment of 
charges thereon. Otherwise the warehouseman shall retain posses- 
sion of the goods according to the terms of the original contract 
of deposit. 

Sec. 34. If goods are of a perisltable nature, or by keeping will 
deteriorate greatly in value, or by their odor, leakage, inflammabil- 
ity, or explosive nature, will be liable to injure other property, the 
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LIMITATIONS 



warehouaeroan may give auch notice to the owner, or to the person 
In whoM name the goods are stared (as is reasonable and possible 
under Uie circumstances), to satisfy the lien apon snch goods, and to 
remove them from the warehouse, and in the event of the failure of 
such psnon to satisfy the lien and to remove the goods within thf 
time BO specified, the warehouseman may sell the goods at public 
or private sale without advertising. If the warehonseman after a 
reasonable effort is unable to sell such goods, he may dispose of them 
in any lawful manner, and shall incur no liability by reason of so 
doing. The proceeds of any sale made under the terms of this sec- 
tion shall be disposed of in the same way as the proceeds of sales 
made under the terms of the preceding section. 

Sec. 35. The remedy for enforcing a lien herein provided does not 
include any other remedies allowed by law for the enforcment of a 
lien against personal property nor bsr the right to recover so much 
of the warehouseman's claim as shall not be paid by the proceeds of 
the sale of the property. 

Sec. S6. After goods have been lawfully sold to satisfy a ware- 
houseman's lien, or have been lawfully sold or disposed of because 
of their perishable or hazardous nature, the warehouseman shall not 
thereafter be liable for failure to deliver the goods to the depositor, 
or owner of the goods or to a holder of the receipt given for the 
goods when they were deposited, even if such receipt be negotiable. 

Lif* Inaurane*: See Insurance. 

Liquidated Damagu: Every contract by which the amount of 
damage to be paid, or other compensation to be made, for a breach 
of an obligation — is determined in anticipation of it — is to that 
extent void; except that these parties may agree in the contract 
that an amount which shall be presumed to be the amount of dam- 
age sustained by a breach of it, when — from the nature of the case- 
it would be impracticable or extremely diflScutt to fix the actual 
damage. See Contracts. 

Statute of LimitatioDt, or the time in which certain rights of 
action outlaw, or the period after which an action based upon these 
causes can not be brought. 

ACCOUNT STATED — four years. 

ADVERSE POSSESSION— three years. 

ASSESSMENTS (to recover stock sold for non-payment of) — 
six months from date of sale. 
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ATTORNEY'S FEE — begins at performBnce of each item, and 
mns for two yean (but Bee Account Stated) ; a division of, between 
attorneys — two j«tm. 

BATTERY — one rear from the act. 

BOND — of gnardian, two years; notair's, fonr years from the 
time of the act. 

BOOK ACCOUNT — balance on — fonr years; open, fonr years. 

CHATTELS; injury to, by wrongful act — three years. 

CLAIM AND DELIVERY— three years after the article was 
taken. 

COMMUNITY PROPERTY— action by husband to recover— one 
year after wife's deed. 

CONSTABLE — for doin? an act in his official capacity and by 
virtue of his office, or by the omisnon of an official duty, including 
nonpayment of money collected upon an execution — two years after 
the liability was incurred. 

CONTRACT — in writing, made in this state — four years from 
maturity; made out of thin state, two years; oral, or implied con- 
tract, two years after maturity — or (in case of fraudulent con- 
cealment, then after discovery). 

CONTRIBUTION — ^two years after payment by one party. 

COUNTY — claims against — six months after claim is first re- 
jected by the Board of Supervisors to whom It has been presented. 

CRIMES; no limit tor murder- embezzlement of public funds, or 
the falsification of public records; for any other felony, an indict- 
ment must be found, or an information filed, within three years 
after its commission; for misdemeanor, witliin one year after its 



DEATH; damages for, by wrongful act; two years. 

DEPOSITORY for hire — one year after storage cliarges not paid. 

DETAINING goods — three years. 

DIRECTORS — three years for certain acta and no limitation 
for others. 

DIVORCE; adultery — two years after; desertion, neglect, in- 
temperance, one year continuing; felony, two years after pardon; 
after condonation, two years. 

EXECUTION LIEN, five years after entry of judgment, but exe- 
cution issued at any time after by order of conrL 

FALSE IMPRISONMENT, one year after the act 
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FKLONY, three jre^n after eommisaion of tha act. 

FORFEITUBE (nnder m statntc) one yeu. 

FRAUD, three yttat after the fraud ia diMovered; In coiiTeTiiiK 
re«I property, to set aside deed by crediton, five years from data 
of Judgment, or sale of property. 

FRUIT TREES; prosecution for misbranding, mtmi years. 

GUARDIAN, Ward against; three years. 

I. O. U.; four years. 

JUDGMENT, to vacate void, four years; lien of, five years (do- 
mestic) ; foreign, four years, or within the time set by laws of 
that state. 

LIENS — See each lien, as each differs. 

LIBEL — one year after the libel was nttered, er published. 

HAUCIOUS PROSECUTION; two years after act 

HISDEHEANOR — one ]rear after the act committed. 

MISTAKE — three years after dtacorery. 

MORTGAGE — four years after its due date; breach of condition 
in the instrument — five years; to redeem from sale — one year from 
date of sale. 

NEGLIGENCE, except personal injuries — two years after act 
committed. 

PENALTY ander statute; one year after act committed. 

PERSONAL PROPERTY — taking, detaining or injuring; three 
years. 

PERSONAL INJURIES — one year after injury sustained (but 
see Stockholders' Liability). 

QUIET TITLE— five years. 

REAL PROPERTY; to recover, by private person — five years after 
being deprived of possession; to redeem from lien — five years from 
adverse possession ; to redeem from sale under execution — one year 
after sale; to recover from sale by executor — three years after final 
account of estate. 

SEDUCTION — one year after act 

SEIZURE of personal property by officer — six months after. 

SIEZEN; breach of covenant of — two years after breach. 

SLANDER — same as Ubel. 

STOCKHOLDERS' LIABILITY — is primary; three years from 
time right of action accrues, including torts. 
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STREET ASSESSMENTS p«riod ti fixed in eMh ease hj the 
statute creating it 

STORAGE — see depository. 

TAXES, paid nnder protest — six months after payment. 

TRESPASS — on real property — three years after the act is 
committed; or if its commission concealed by fraud, then three 
years after diseovery of the act. 

TRUST — express — four years after trustee repudiates; constme- 
tlve or implied — four years after inception. 

UNLAWFUL DETAINER — one year. 

Events which change the operation of the time of the statute; if 
tlie debtor dies before action is brought, the time Is extended one 
year after letters testamentary are issued (but not if the cause of 
action is one based upon torts — such as slander, negligence, etc). 
If the creditor dies, the period is extended six months, provided the 
cause of action survives, as in the case of debtor. If the debtor 
leaves the state — the time b suspended while he Is away. If the 
debtor is person with whom this country is at war, time is suspended 
vntU war ended. If injunction issued, suspended daring the time 
It is in force. A written acknowledgment will begin a new time to 
run, or a promise to pay "when able" will extend the time indefinitely. 
Such written acknowledgment must be a distinct, unqualified, uncon- 
ditional recognition of the obligation for which the person making 
such admission is liable. The following words, In a letter, are not 
such promise: "I loaned a party some money, which be promised 
sure by next month I would get fSOO of it Should I succeed in 
this I will send you sure flSO or $200 on account At the present 
time I can not do anything on account I have not it" 

Payment on account does not extend the time, or renew it 

LU Peadansi (literally) pendency of action; is a notice which 
is filed with the County Recorder at any time when a law suit 
is pending which involves the titie to real property. This serves to 
create a temporary cloud upon the property, so that no one will buy, 
sell or incumber it until Ehe suit is finally determined or settied. 

Livery Stable Keeper. See Liens. Every owner, manager, pro- 
prietor, or other person, having the management, charge or control 
of any livery stable, feed, or boarding stable, and every person pas- 
torit^ stock, who shall receive and take into his possession, charge, 
care or control, any horse, mare, or other animal, or any buggy or 
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LIMITATIONS 



otktt Tehide, belonging to anjr other person, to be by him kept, fed 
or cared for, and who (while said horse, mare or other animal or 
buggy or other vehicle, belonging to any other person, to be by him 
kept, fed or cared for, and who (while said horse, mare or other 
animal or buggy or other vehicle), is thus in his possession, charge, 
care or under his control, as aforesaid, shall drive, ride or use, or 
knowingly permit or allow any person other than the owner or other 
person entitled bo to do, to ride, drive, or otherwise use the same, 
without the consent or permission of the owner of it, or other per* 
son charged with the care, control or possession of such property, 
shall be guilty of a misdemeanor. 

Livv-Stoek Lmbi See Liens. 

Loam See Interest; Personal Property; Pledge; Depository. 

A loan of money is a contract by which one delivers a sum of 
money to another, and the Utter agrees to return at a future time 
the sum equivalent to that which was borrowed. (A loan for mere 
use is explained by the article on loan for use.) A borrower of 
money (unless there is an express contract to the contrary), must 
pay the amount due in such money as is current at the time when 
the loan becomes due, whether such money is worth more or less 
than the actual money lent. (Such as "Gold Coin of U. S. of car- 
rent weight and fineness.") Whenever a loan of money is made. It 
is presumed to be made upon interest, unless it is otherwise ex- 
pressly agreed at the time in writing. See Interest. 

A LOAN OF EXCHANGE la a contract by which one deliren per- 
sonal property to another, and the latter agrees to return to the 
lender a similar thing at a future time, without reward for its use. 
In such loan the title to the thing lent is transferred to the borrower, 
and be must bear all its expenses, and is entitled to all its increase. 
A lender for exchange cannot require the borrower to fulfill bis 
obligations at a time, or in a manner, different from that which was 
originally agreed npon. 

A LOAN OF USE is a contract by which one gives to another 
the temporary possession and use of personal property, and the 
latter agrees to return the some thing to him at a future time, 
without reward for its use. This does not transfer the title to the 
thing; and all its increase daring the period of the loan belongs 
to the lender. One who borrows a living animal for use, must treat 
it with great kindness, and provide everything necessary and suitable 
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toT it A bonower for om must use greftt care for tha preiervation 
In aafetr and in good condition of the thing lent; he is bound to have 
and to exerciu anch skill in the care of the thing lent as he cansea 
the lender to believe him to poaaesa. He mar oae it for sneh pnrposea 
only as the lender might reasonably anticipate at the time of lend- 
ing, and moat repair all deterioration or injuries to the thing lent, 
Thicb are occasioned by his negligence, however slight. He mnst 
not part with it to a third pervon, without the consent of the lender, 
and most bear all its expensea during the loan, except such as are 
necessarily incurred by him to preserve it from unexpected and 
nntisaal injury. For such expenses he is entitled to compensation 
from the lender, who may, however, exonerate himself by sorren- 
dering the thing to the borrower. He most return It to the lender, 
at the place contemplated by the parties at the time of lending; or 
if no particular place was contemplated by them, then at the place 
where it was when loaned. 

The lender of a thing for use most indemnify the borrower for 
damage canaed by defects or vice in it, which be knew at the time 
of lending, and concealed from the borrower. He may at any time 
require its return, even though he lent it for a specified time or 
purpose. But if, on the faith of such an agreement, the borrower 
has made such arrangements that a return of the thing before the 
period agreed upon would cause him loss (exceeding the benefit de- 
rived by him from tlie loan) , the lender must indemnify him for such 
loss, if he compels such return, and if the borrower has not in any 
manner violated his duty toward the lender. If a thing is lent for 
use for a specified time or purpose, it must be returned to the lender 
without demand, as soon as the time has expired, or the purpose 
has been accomplished. In other cases it need not be returned until 
demand. A loan, which the borrower is allowed by the lender to 
treat as a loan for use, or for exchange, at his option, is subject 
to all the provisions of this article. 

Lodferi See Landlord and Tenant. 

LodfiBK Hornet See Liens; Inns; Hotel. 

Loct"" See Lumber; Liens; Personal Property; Real Estate. 

Lngtat": See Carriers; Hotels; Liens. 

Lambm-i See Logger's Lien; Personal Property; Fixtures, under 
Heal Estate. The ^ord "lumber" is used' in this article to desig- 
nate all timber, whether in logs, boards, planks, or beams, and 
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whether in imfta or otherwiBe, but doei not include the >OTt of wood 
commonly called driftwood. Whenever any lumber drifts upon tsaj 
island in uiy of the waters of this state, or upon the bank of any 
Euch waters, the owners of the Inmber may remove it on payment 
or tendering to the owner or occopant of the land the amoont of 
tbe damages which he has sustained by reason thereof, and which 
may accrue in its removal; and if the parties cannot agree as to 
the amount of snctt damagres, either party may have the same ap- 
praised by two disinterested citizens of the county, who may hear 
proofs and determine the same at the expense of the owner of the 
lumber. If the owner of such lumber does not, within three months 
from the time it was so drifted, take the same away, the owner or 
occupant of the land must deliver a bill of his charges and appraise- 
ment of damages, together with the Inmber, to the sheriff of tbe 
county, and thereafter the sherifT must dispose of the same as re- 
quired with regard to wrecked perishable property. When sold, the 
proceeds of the Inmber must be applied, first, to the payment of tha 
charges of sale, and in liquidation of the expenses and damages 
awarded to the person entitled to it; and the residue must be paid 
to the county treasurer, to be by him paid over to the owner, or his 
representatives or assigns, on the production of satisfactory proof 
of ownenhip to the judge of the Superior Court of the county, and 
on his order therefor, made within one year after its receipt. The 
rejection by the judge of any claimant's right to such proceeds is 
conclusive, unless within six months thereafter he commences action 
therefor. In case no claim is made or sustained to such proceeds 
the Bsme must, by the county treasurer, be placed in tbe common- 
school fund of the county. 

Haib, Uh of to D«fr>udi While this is strictly a United States 
statute, yet it affects everybody, as it concerns the mail privilege. 
It is Intended to prevent a fraudulent scheme by mail — that is, by 
letter, postal, package, parcel, circular, advertisment in a news- 
paper which Is mailed, — a scheme devised or intended to be devised 
to defraud or obtaining money or property by means of false pre- 
tenses, and (2) for the purpose of executing such scheme, or at- 
tempting to do so, to place any letter in any post office of the tJ. S. 
to be sent or delivered by the post office establishmenL Each letter 
would be a separate offense. , 

Makeri See Negotiable Instrumento, 13142, 3144, 3146. 
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UASTEB AND 8BBVANT 



UmUam, in ita legal aense, means a wronsfnl act, done intentionally, 
without cKuae or ezcaie. In actions of libel and Blander, it is divided 
into two clauei; malice in law and malice in fact. Ualice is fact 
la a apitefol or rancorous dlsporition which caoiea an act to be done 
for mischief. 

Malklotu ProiwntioB! One who cauaea another to be proaecnted 
(arrested, impriaoned, or tried) for a crime, is liable in damagea, 
provided he acted throofrb malice and without probable cause. Halice 
la an erll or ainister motive actuating the peraon who began the ac- 
tion; it majr be inferred from want of probable cauae; but want 
of probable cause cannot be presumed from malice. Probable cause 
is the BuspicioR founded upon circumstances strong enough to war- 
rant a reasonable man to believe that the charge was true; a mere 
belief in guilt la not enough, nor advice of counsel; nor dismiaaal 
of the criminal charge. But If a person had consulted an attorney at 
law in good standing, and had related all the facts to him, and had 
been advised by him that he had probable cause — this would be 
enough. An action for malicious prosecution must be brought witUa 
four years, if based upon a criminal charge; and within two yawn, 
if baaed upon a civil action, auch as wrongful attachment. 

Hannfacturen' Lleni See Lien of Personal Property; Accession. 

Maria* Insuranco: See Insurance. 

Marlii See Signature, under Eeal Estate; Trade Hark. 

MarlMt Vain* is the price for which an equivalent could be rea- 
sonably and fairly purchased at or near the place where the mer- 
ehandise ahonld have been delivered, and within a reaaonable time 
after refusal to deliver. Of land; ia the higheat price estimated in 
terms of money which the land would bring if expoaed to aale in 
the open market. Of a commodity; the ingheat price in the mariiet 
where it ia offered for aale to those having the inclination and means 
to pay for it. 

Master mai Servant! A servant is one who is employed to render 
personal service to his employer, otherwise than in the pursuit of 
an independent calling, and who in such service romains entinly 
under the control and direction of the latter, who is called his mas- 
ter. A servant is presumed to have been hired for such length of 
time as the parties adopt for the estimation of wages. A hiring 
at a yearly rate is presumed to be for one year; a hiring at a daily 
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&IASTEB AND SERVANT 



rftte, for one dtty; » hiring bjr piecework, for no spacified tena. In 
the kbaence of an; agreement or coatom aa to the tenn of serrice, 
the time of payment, or the rate of valae of wages, a aervant ti pre- 
■nmed to be hired by the month, at a monthly rate of reasonable 
wages, to be paid when the service is performed . Where, after the 
expiration of an agreement respecting the wages and the term of 
service, the parties continue the relation of naater and servant, thejr 
are presumed to have renewed the agreement for the same wages 
and term of service. The entire time of a domestic servant belong* 
to the master; and the time of other servants to such an extent as 
is lUBual in the business in which they serve, not exceeding in any 
case ten hours in the day. AH the services rendered by one who 
receives a regular salary, if of the same nature as his regular duties, 
are presumed to be paid for by the salary. A servant must deliver 
to his master, as soon as with reasonable diligence he can find him, 
everything tliat he receives for his account, without demand; but 
he Is not bound, without orders from his master, to send anything to 
him through another person. A master may discharge any servant, 
other than an apprentice, whether engaged for a fixed term or not: 
1. If he is guilty of misconduct in the course of his service, or of 
gross immorality, though unconnected with the same; or, 2. If, 
being employed about tbe person of the master, or in a confidential 
position, the master discovers that he lias been guilty of misconduct, 
before or after the commencement of his service, of such a nature 
that, if the master had known or contemplated it, he would not have 
employed him. If a servant abandons or departs from the business of 
his master and engages in some matter suggested solely by his own 
pleasure or convenience, or pursues some object which relates to 
an end or purpose which may be said to be the servant's individual 
and exclusive business, and, while so engaged, the servant commits 
a tort, the master is not answerable, although the servant was using 
the master's property, and although the injury would not have been 
caused without the facilities afforded to the servant by reason of his 
relations to the master. 

Master and Servant: "The liability of the master can only occur 
when that which is done is within the real or apparent scope of the 
master's employmenL It does not arise when tbe servant 
steps outside of his employment to do an act for himself, not con- 
nected with the master's business. Beyond the scope of bis em- 
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ployment the aezruit ia aa much a steaniter to his maBter aa any third 
person. The master is only responsible so long as the serrsnt can 
1>e said to be doin; the Kct in the doing of which he is guilty of nec- 
li^nee in the coone of bis employment. A master is not respon- 
sible for any act or omission of his servant which is not connected 
with the business in which ha serves him, and does not happen in 
the course of his employment. And to determine whether a par- 
ticular act is done in .the course of the servant's employment it is 
proper first to inquire whether the servant was at the time engaged 
in serving his master. If the act be done while the servant is at 
liberty from the service, and pursuing bis own ends exclusively, the 
master is not responsible. If the servant, at the time the injury was 
inflicted, was acting for himself and as his own master temporarily, 
the master is not liable. If the servant step aside, from Ins master's 
business, for however so short a time to do an act not connected 
with such business, the relation of master and servant is for the 
time suspended. 

Maturity: See Contracts; Limitations; Negotiable Instruments, 
TI3166. 

Measure of DamacM is the amount of money which is supposed 
to recompense the plaintiff for the injury which he baa suffered, or 
repay him for hie financial loss. 

Mechanics' Lieni See Liens. 

Manacei Menace consists in a threat: 1. Of such Duress as ia 
described in its definition. 2. Of unlawful and violent injury to 
the person or property of any such person as is specified in the last 
section; or, 3. Of injury to the character of any such person. Sea 
contracts. 

Minai See Directors; Corporations. While the locator of minii^r 
claims derives his title from the Federal Government, and most obey 
and follow Federal laws on the subject, yet — as California has fol- 
lowed this U. S. Statutes, it is the California code rules which are 
quoted here. The United States statutes also authorize local cus- 
toms or rules providing for additional regulations for the purpose 
of completing the location of mining claim. Seemingly any rea- 
sonable regulation can be made, as long as it does not conflict witik 
the laws of the United States, and miners rules have just as much 
force as statutes. The proceeding of miners in the location of their 
mining claims are to be regarded with indulgence, and their notices 
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of loutioii an to b« libeimlly coostnied. The failore to conplr witk 
Any OB« mining KgalstioB, or rule, cannot of itulf work a forfeit- 
wn of title, onleia the role expreaaly so prorides. 

The only prereqnisitea to the Testing of possessory title to a lode 
bearing mineral claim in a locator are (1) discovery of sach a lode 
within the Tacant nnappropriated mineral land belonging to the 
United States, and (2) the distinct maridng of the bonndaries of 
Uie claim so that tbey can be readily traced. Where minerals have 
been found, and the evidence of it is sach that a person of ordinary 
pradence vonld be justified in the further expenditnre of his labor 
and money (with a reasonable prospect of snccess in developing a 
valuable mine), the requirements of the statute iiave been met. 

Any person, a citizen of the United States, or who has 
declared his intention to become such, who discovers a vein 
or lode of quartz, or other roclc in place, bearing gold, silver, cinna- 
bar, lead, tin, copper, or other valuable deposit, may locate a claim 
npon such vein or lode, by defining the boundaries of the claim, in 
the manner hereinafter described, and by posting a notice of such 
location, at the point of discovery, which notice must contain: First 
—The name of the lode or claim. Second — The name of the loca- 
tor or locators. Third — The number of linnear feet claimed in 
length along the course of the vein, each way from the point of dis- 
covery, with the width on each side of the center of the claim, and 
the general course of the vein or lode, as near as may be. Fourth — 
The date of location. Fifth — Such a description of the claim by 
reference to some natural object, or permanent monument, as will 
identify the claim located. A vein is a fissure or gouge or any evi- 
dence of mineralization which will lead a practical miner from one 
ore body to another, and which does so lead him in the course of 
his work. The words "vein," "lode," "ledge" are to be defined aa 
the terms are commonly used by miners aa the result of their prac- 
tical experience — and not as technically defined by geologists. 

The locator must define the boundaries of his claim so that they 
may be readily traced, and in no case shall the claim extend more than 
fifteen hundred feet along the course of the vein or lode, nor more 
than three hundred feet on either side of it, measured from th« 
center line of the vein at the surface. Within thirty days after the 
posting of his notice of location upon a lode mining claim, the lo- 
cator shall record a true copy of it in the office of the county re- 
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corder of the county in which such claim ia litusted, for which 
service th« county recorder shall receive a fee of one dollar. One 
cannot claim a greater lengrth in either direction than he apeciSes in 
his location notice ; but if he makes hia location too long, it ia voida- 
ble as to the excess, only, and could be amended — if it can be dona 
without injury to the rights of others. 

PLACER CLAIMS include all forms of deposit, excepting veins of 
<inartz, or other rock in place — such as alum, amber, asphaltunt, 
borax, cement, coal, diamonds, giuno, gypsum, kaolin (china clay), 
gravel, limestone, marble, mica, onyx, salt, sand, sandstone, build- 
ing stone, petroleum, natural gas, brick and other classes of clay, 
phosphates, potash, slate for roofing purposes, umber. 

These claims can be located in forty acre tracts, and be dividad 
into 10 acre tracts — but no more than 160 acres for any one person 
or association of persons. Gravel deposits along the beds of water 
courses may be appropriated, if the stream is not navigable, and doea 
not interfere with any riparian rights; this does not apply to tida 
lands, bat does apply in forest reserve lands. 

The location of a placer claim is made by posting on it upon a 
tree, rock in place, stone, post or monument, a notice of location, 
containing the name of the claim, name of locator or locators, data 
of location, number of feet or acreage claimed, such a description 
of the claim by reference to some natural object or permanent mon- 
ument as will identify the claim located, and by marking the boun- 
daries so that they may be readily traced; provided, that where the 
United States survey has been extended over the land embraced in 
the location, the claim may be taken by legal subdivisions and no 
other reference than those of said survey shall be required and the 
boundaries of a claim so located and described need not be staked 
or monomented. The description by legal subdivisions shall be 
deemed the equivalent of marking. Within thirty days after Hm 
fosting of the notice of location of the placer claim, the locator shall 
record a true copy of it in the office of the county recorder of th* 
eonnty in which such claim b situated, for which service the re- 
corder shall receive a fee of one dollar. 

The locator of a TUNNEL right or location, shall locate hia tun- 
nel right or location by posting a notice of location at the faca or 
point of commencement of the tunnel, which most contain: Fizat^ 
The name of the locator or locators. Second — The date of the loea- 
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tlon. Third — ^The proposed coutbc or direction of the tunneL Fonrth 
— A description of the tunnel with reference to lome natural object 
or pertasnent monument as shall identify the claim or tunnel right 
The boandmry line of the tannel shall be established by stftkes or 
monumenta placed alone the lines at an interval of not more than 
six handred feet from the face or point of commencement of the 
tannel to the terminus of three thousand feet therefrom. WltUn 
tbirtr days after the posting of location of the tunnel right or loca- 
tion, the locator shall record a bue copy of it in the office of the 
county recorder of the county in which such claim is situated, for 
which service the recorder shall receive a fee of one dollar. If at 
any time the locator of any mining claim heretofore or hereafter 
located, or his assigns, shall apprehend that his original location no- 
tice waa defective, erroneous, or that the requirements of the law 
has not been complied with before filing; or in case the original no- 
tice was made before the passage of this act, and he shall be desir* 
ona of securing the benefit of this act, such locator, or his assigns, 
may file an additional notice, subject to the provisions of this act; 
provided, that such amended location notice does not interfere with 
the existing righta of others at the time of posting and filing such 
amended notice, and no snch amended location notice or the 
record of it, shall preclude the claimant or claimants 
from proving any such title as he or they may have held 
under previous locations. Where a locator, or his assigns, has the 
boundaries and comers of his claim established by a United States 
deputy mineral survey, or a licensed surveyor of this state, and his 
claim connected with the comer of the public or minor surveys of 
an established initial point, and incorporates into the record of the 
claim, the fields notes of such survey, and attaches to and files with 
snch location notice, a certificate of the surveyor, saying: Pirst, 
that said survey was actually made by him, giving the date of it; 
Second, the name of the claims surveyed and the location of it; 
Third, that the description incorporated in the declaratory statement 
is mfilcient to identify such survey. This certificate becomes a 
part of the record, and such record is prima facie evidence of the 
facta contained in it. 

UILLSITE: The proprietor of a vein or lode claim or mine, or the 
owner of a quartz mill or reduction works, or any person qualified 
by the laws of the United States, may locate not more than five 
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■crea of non-materUl Und as « nill-site. Such locktion ah&ll be 
made in tbe same manner aa for locating placer claims. The loca- 
tor of a mill>«ite or location, within thirty iaya from the date of 
hia location, shall record a tme eop7 of hit location noUce witb the 
county recorder of the county in which such location is situatad, 
for which service the recorder shaU receive a fee of one doUar. 

ASSESSMENT WORK: The amoant of work done or improve- 
menta made dnring each year to hold possession of a mining claim 
shall be that prescribed by the laws of the United States, to-wit: 
One hundred dollars annually. 

Whenever a mine owner, company, or corporation shall have per- 
formed tbe labor and made the improvements required by lav upon 
any mining claim, the person in whose behalf such labor was per- 
formed or improvements made, or some one in his behalf, shall 
within thirty days after the time limited for performing snob labor 
•r making such improvements make and have recorded by the eonnty 
recorder, in the county in which snefa mining claim is situated, an 
afflidavit setting forth the value of labor or improvements made, the 
name of the claim, and the name of the owner or claimant of said 
claim at whose expense the same was made or performed. Such 
affidavit, or a copy of it, duly certified by the county recorder, shall 
be prima facie evidence of the performance of such labor or the 
making of such improvements, or both. Upon tbe failure of any 
claimant or mine owner to comply with the conditions of this act 
In the perfoimance of labor, or making of improvements upon any 
claim, mine, or mining ground, the claim or mine upon which such 
failure occurred shall be opened to relocation in the same manner 
aa if no location of the same had ever been made. But if, previous to 
relocation, the original locators, their heirs, assigns, or legal repre- 
sentatives, resume work upon such claim, and continue the same 
with reasonable diligence until the required amount of labor haa 
been performed or improvements made, and the required statement 
of accounts and affidavits filed with the county recorder, then the 
claim shall not be subject to relocation because of previous failure 
to file accounts. Upon the failure of any one of the several co-own- 
ers to contribute his portion of the expenditures, required hereby, 
the co-owners who have performed the labor or made tbe improve- 
ment may, at the expiration of the year, give such delinqufnt' co- 
owner personal notice, in writing, or by publication in the newspaper 
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pabluhed neuest the claim tor &t le&st once a week for ni&etjr 
days; and if, at the expiration of ninety days after sach notice in 
writing or publication, such delinquent shall fail or refuse to con* 
tribute bis portion of the expenditures required by this secUon, 
his interest in the claim shall become the property of Us co-owners 
who made the required expenditures. A copy of such notice, to- 
gether with an affldaTit showing personal service or publication, aa 
the ease may be, of such notice, when filed or recorded with the re- 
corder of deeds of the county in which such minine: claim is situated, 
shall be evidence of the acquisition of title of such co-owners. As- 
sessment woric may consist of the actual labor in and about the claim 
Itself (such as blasting the rock), it may be expenditures made upon 
drill holes, the expense of building a road to the claims, or even the 
cost of getting heavy machinery to the claims. Where a person or 
company has or may run a tunnel or cuts for the purpose and in 
good faith for the purpose of developing a lode, lodes, or claims 
owned by said person or company or corporation, the money so ex- 
panded in running said tunnel shall be taken and considered ss ex- 
pended on said lodes or claims; provided, further, that said lode, 
claim, or claims shall be distinctly marked on the surface as pro- 
vided by law. All mining locations and mining claims shall be sub- 
ject to a reservation of the right of way through or over any mining 
claims, ditches, roads, canals, cuts, tunnels, and other easements for 
the purpose of working other mines; provided, that any danger occa- 
sioned thereby shall be assessed and paid for in the manner provided 
by law for land taken for public use under the right of eminent do- 
main. The provisions of tins act .shall not in any manner be con- 
structed as affecting or abolishing any mining district or the rules 
and regulations of it within the state of California. The failure or 
neglect of any locator of a mining claim to perform development 
work of the character, in the manner and within the time required 
by the laws of the United States, shall disqualify such locators from 
relocating the ground embraced in the original location or mining 
claim or any part of it under the mining laws, within three years 
after the date of his original location and any attempted re-location 
of it by any of the original locators shall render such location void. 
OIL, PETROLEUH AND NATURAL GAS CLAIMS are to be 
located as placer, and the locator acquires no rights as against the 
government until he had actually made a discovery of the mineral; 
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but hia location ^ves him the right as againut cTtty otbar person to 
proceed to prosecute work with a view to making a discovery of oil. 
Such pouession cannot be disturbed by strangers. Operations under 
this method of mining are ander the control of the Department of 
Petroleum and Gas, of the Bureau of Mines of California, who in- 
spect all wells, test them, report upon them and m^y direct what 
shall be done about them from time to time. Natural gas must not 
be allowed to escape into the atmosphere; when the well is aban- 
doned, it must be capped. 

HYDRAULIC MINING may be carried on whenever and wherever 
it will not materially injure navigable streamH or the lands adjacent 
to them. Such mining is that carried on by means of water under 
pressure, through a nozzle, directed against a natural banl^ Opera- 
tions under this method are controlled by the California Debris 
Commission, created by act of Congress March 1, 1898. 

MINING CLAIMS ABANDONED: All abandoned mining shafts, 
pits or other abandoned excavations dangerous to passers-by or live- 
stock shall be securely covered or fenced, and kept so, by the owners 
of the land or persona in charge of the same, on which such shafts, 
pits or other excsvations are located. Any person or persons fail- 
faig to comply with the provisions of thia section shall be deemed 
guilty of a misdemeanor. All abandoned raining shafts, pits or other 
excavations situated on unoccupied public lands may be securely cov- 
ered or fenced by order of the board of supervisors of the county 
wherein the same is (are) situated, and it shall be the duty of the 
board of supervisors to keep the same securely fenced or covered 
when it appears to them, by proof submitted, that the same is (are) 
dangerous or unsafe to man or beast. The cost of said covering 
or fencing to be a county charge. Any person or persons maliciously 
removing or destroying any covering or fencing placed around or over 
any shaft, pit or other excavation, as hereinbefore provided, shall be 
deemed guilty of a misdemeanor. 

Minerals contained in the waters of any stresm or lake in this 
state shall not be extracted from said waters except upon charges 
terms and conditions prescribed by law. No person, lirra, corporation 
or association shall hereafter gain the right to extract or cause to be 
extracted said minerals from said waters by user, custom, prescrip- 
tion, appropriation, littoral rights, riparian rights, or in any manner 
other than by lease from or express permission of the state as pre- 
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■cribed by law; and no anch lease or permiuion ahall be sranted for a 
longer period than twenty-five years. 

Every person who shall feloniously steal, take, and cany away, 
or attempt to take, steal, and carry from any mining; claim, tunnel, 
slaice, undeT'Cnrrent, riffle-box, or sulphurate machine, any gold 
dust, amalgam, or qniek-siWer, the property of another, shall be 
deemed guilty of grand larceny, and upon conviction of it, shall be 
punished by imprisonment in the state prison for any term of not 
less than one year nor more than fourteen years. 

Mlaerali See Uining. 

Miaar*' locki See Waters. 

Miainnm Wat* Law: In 1913 the Legislature enacted a bill 
which brought into existence the Industrial Welfare Commission of 
the State of California, and gave it the authority to inquire into 
and remedy the wages paid to women and children, particularly with 
regard to their needs compared to the cost of living. TUs com- 
mii^on ha« since ordered a scale of wages whjch at this writing 
(1919) is a minimum of about $13 per week for experienced women 
or children, and may change from time to time, as conditions of liv- 
ing change. Every employer who violates any order of the Com- 
mission is liable to fine or imprisonment, or both. 

Hbuag Partnwahip LUn. See Liens. 

Mbiorsi See Children. 

Mistalwi Hay be either of law or of fact. <See Contracts.) 

MISTAKE of fact is a mistake, not caused by the neglect of a 
legal duty on the part of the person making the mistake, and con- 
siating in (a) an unconscious ignorance or forgetfulness of a fact, 
past, or present, which is material to the contract; or, (b) be- 
lief in the present existence of a thing material to the contract, 
which does not exist, or in the past existence of such a thing 
which has not existed. 

Mistake of law, is such mistake, only when it arises in one of 
two ways: (a) a misapprehension of the law by all parties, all 
supposing that they knew and understood it, and all making tiie 
■ame mistake; or, <b) a misapprehension of the law by one of the 
parties, of which mistake on his part the others are aware at the 
time of contracting — bat which U>ey do not rectify. 

A mistake of foreign laws is a mistake of fact. 

Monopoly: See Food Warehouseman; Trade Union. Every con- 
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tract by which one ia reBtreined from exarcialne & lawfnl profc*- 
noTt- trade or biuineaa of any kind, is to that extent void — except 
that one who sells the goodwill (which see) of a basineos may agrsa 
with the buyer to refrain from carrying on a simiiar business within 
a specified county, city, or a part of it — as long as the bnyer (or 
any person receiving title from him) carries on a like bnainesa in 
that place. Upon and in anticipation of a dissolntlon of a partner- 
ship, the partners may agree that none of them will carry on a 
similar bosineaa within the same city or town where the partner- 
ahip business has been transacted — or within a specified part of 
■ucb place. 

Section 1. A trust is a combination of capital, skill or acts by 
two or more persons, firms, partnerships, corporations or assoda- 
tions of persons, or of any two or more of them for either, any or 
all of the following purposes: 

1. To create or. carry out restrictiona in trade or commerce. 

2. To limit or reduce the production, or increase the price of 
merchandise or of any commodity. 

3. To prevent competition in manufacturing, making, trans- 
portation, sale or purchase of merchandise, produce or any commo- 
dity. 

4. To fix at any standard or figure, whereby its price to ttio 
public or consumer shall be in any manner controlled or established, 
any article or commodity of merchandise- produce or commerce 
intended for sale, barter, use or consumption in this state. 

6. To make or enter into or execute or carry out any contracts, 
obligations or agreements of any kind or description, by which 
they shall bind or have bound themselves not to sell, dispose of or 
transport any article or any commodity or any article of trade, use, 
merchandise, commerce or consumption below a common standard 
flgure, or fixed value, or by which they shall agree in any manner 
to keep tha price of nich article, commodity or transportatioB at 
a fixed or graduated figure, or by which fhey shall in any manner 
establish or settle the price of any article, commodity or transpor- 
tation between them or themselves and others, ao as to directly or 
indirectly preclude a free and unrestncted competition among them- 
aelves, or any purchasers or consumers in the sale or transportation 
of any such article or commodity, or by which they shall agree to 
pool, combine or directly or indirectly unite any interests that they 
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WMT han eonnccted with Um hU* or tnuvortation of anr *tA 
artiek or commocUty. that ]ta price might in any maiinw be afl«ct«d. 
Xrery tach tnut aa ia dafi&cd hareln ia declarad to ha vnlawfo^ 
■gainat public poller uid void, pravided that no acreeBeiit, eoB- 
binatioB or aaaoeiatton ihall ba deamed to b« imlawfnl or wltUm 
Uie proviaioDs of thii act, the object and bnsineaa of irfaieh ara to 
conduct Ita operatlena at a reaaonabta profit or to market at a raa> 
■onsble profit thoaa prodncta which cannot otherwiae be bo marketad. 
proTided further, that It ahall not be deemed to be nnlawfol, or 
wHUn the provialona of this act, f oi peraona, flrma, or eoiporatlona, 
engaged in the boiineBS of aelling or manofactnzing commodltlea 
of a aimilar or like character, to employ, form, organise or own 
any intereat in any aaiociation, firm or corporation, haring at ita 
abject or pnipoM the transportation, marketing or delivery of anch 



Section 2^. It ahall be lawful to enter into agreements or 
form aaaoclationa or combinations the purpose and effect of which 
■hall ba to promote, encourage or increase competition in any trad* 
or industry, or which are in f nrtherance of trade. 

Sec. 7. Any Tiolatdon of either or all of the pTOTisions of thia 
act shall be and ia hereby declared a conspiracy against trade, and 
any peraon who may become engaged in any rach conapiracy or taka 
part therein, or aid or advise in ita commission, or who shall aa 
principal, manager, director, agent, servant or employee, or In any 
other capacity, knowingly carry out any of the stLpnlationa, pnr- 
poBCs, prices, rates, or fnmish any information to assist fn carrying 
out snch porposes* or orders thereonder or in porBoance thereof, 
shall be punished by a fine of not less than fifty (60) dollars nor 
more than five thousand <$6,000) dollars, or by both snch fine and 
imprisonment. Each day's violation of this provision shall consti- 
tuta a separate offense. 

Sec. 8, That any contract or agreement in violation of the pro- 
visions of this act, shall be absolutely void and ahall not be enforcea- 
ble either in law or in equity. 

Sec 9. That the provisions hereof shall be held cnmolative of 
each other and of all other laws in any affecting them now in force 
in this sUte. 

Sec. 10. It shall not be lawful for any person, partnership, aaso- 
datioB or corporation, or any agent thereof, to issue or to own trust 
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«eitifle«t«s, or for mn7 person, partnerslup, ftSBoeistion or corporsi- 
tfon, agent, officer, or employee, or the directors or stockholders of 
any corporation, to enter into any combination, contxaet or sgrse- 
mentwith any person or persons, corporation, or corporations, or witJi 
any stockholder or director thereof, the purpose and effect of which 
combination, contract or agreement shall be to place the management 
«r control of such combination or combinations, or the manufac- 
tnred product thereof, in the hands of any trustee or trustees with 
the intent to limit or fix the price or lessen the production and sale 
of any article of commerce, use or consumption, or to prevent, re- 
ctrict or diminish the manafacture or output of any such article, 
and any person, partnership, association or corporation that shall 
enter into any such combinatiou, contract or agreement for the 
purpose aforesaid shall be deemed guilty of a misdemeanor, and 
on conviction thereof shall be punished by a fine not less than fifty 
dollars, nor more than five thousand dollars. 

Sec. 11. In addition to the criminal and civil penalties herein 
provided, any person who shall be injured in his business or prop- 
ert7 by any other person or corporation or association or partner- 
ship, by reason of anything forbidden or declared to be unlawful by 
this act, may recover twofold the damages by him sustained- and the 
costs of suit. 

See. 18. Labor whether skilled or unskilled is not a commodity 
within the meaning of this act. 

Hortgaia: See Negotiable Instruments, HSOSS; Chattel Mort- 
gages; Crops; Real EsUU; Actions; Judgment; Trust Deed; Attach- 
ments; Limitations; Warehouse Receipts; Bill of Lading. A mort- 
gage is a contract by which certain property mentioned In the in- 
strument is hypothecated for the payment of a debt, or the per- 
formance of an obligation, without the necessity of a change of 
possession. The person giving the mortgage is called the mortgagor, 
and the person to whom it is given is called the mortgagee. Any 
interest in real property which is capable of being transferred from 
one person to another may be mortgaged. 

While periiaps the law does not say that a mortgage must be 
acknowledged, or proved, any prudent man would certainly have 
the acknowledgment made for Us own protection. If It is not ac- 
knowledged, it cannot be recorded. Acknowledgment may be made 
before a notary public, a Justice of the peace when the property Is 
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sitiuted in his own towniUp, a connty elwk, or county racorder. An 
KBricnment of « morteagc must be recorded in lika mannsr u tfa« 
mortgage Itself in order to operate u notteo of the interest of th» 
uiicBee. Sach assignment carries with It the seeiiritjr. It is not 
Bseaaiary, as between the parties, to record a mortgage, bat as the 
object of recording la to give notice of its exlateitce to sU subse- 
quent purchasers of the property, and to the creditors of the mort- 
gagor, the mortgage must be recorded to be binding against them. 
Recording is considered in law to be notice to everyone, whether 
they have actual notice or not; but If It can be shown that subse- 
quent purchasers or creditors did know of the existence of th« 
mortgage- then it will be binding against them wlUiout being re- 
corded. A recorded mor^giga ha* prrmrlriTa riTiT en unrecorded 
one, although It may have heaa made After the latter. Every mar^ 
ried person who falsely represents himself or herself as competent 
to mortgage any real estate, to the validity of which mortgage the 
assent or concurrence of his wife or her husband is necessary, and 
under snch representstions wilfully mortgages the same, is guilty 
of felony. Every person who, after mortgaging real property, or 
aftar such property shall have been sold under foreelosore, disposes 
of, removes or carries away any house, bam, windmill, water tank, 
or other thing aflixed to such premises, as an improvement thereon, 
without the written consent of the mortgagee or purchaser. Is guilty 
of larceny. No person whose property is mortgaged must do any 
act which wlU in any way impair its value or lessen the mortgagee's 
security, except inch things as he may be permitted to do by the 
terms of the mortgage, such as wear and tear by usage- etc. A 
mortgage does not entitle the mortgagee to possession of the prop- 
erty, unless expressly so stated in the mortgage; but the mortgagor 
may give up possession to the mortgagee at any time by agreement, 
without any new consideration. Any conditions agreed upon may 
be Inserted In the mortgage, however, as to possession. Usually the 
mortgage does provide that the mortgagoe may take poBssesioB 
whenever he deems the security unsafe, or in danger of deterioration, 
and, always in case the mortgagor fails to pay the debt, or perform 
the obligation which the mortgage is given to secure. 

When a recorded mortgage has been satisfied, it may be discharged 
by an entry to that effect in the margin of the record book, signed 
by the mortgagee, or his personal representative or assignee, ae- 
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knowledging tli« utiBfaction of the mortpwe in the preMnce of 
the recorder, who miut certify th« Kcknowledgment. Or, if not iia- 
«hftrg«d in the sboTO manner' the mortgage mnit be discharged by 
the recorder upon the preaentation to him of a certificate signed by 
the mortgagee, his personal repreeentative or assignee, dnly ac- 
knowledged and certified, ttating that the mortgage haa been paid, 
aatisfled, or discharged. 

Proceedings for the foreclosure and redemption of mor^iages 
are very technical matters, and it woald be very unwise for any one 
to attempt to handle snch tlnngs himself. The services of a com- 
petent attorney shonld be secured. Upon a sale of real property, 
the purchaser is snbstitnted to and acquires all tbe right, title, in- 
terest, and claim of the Judgment debtor thereto on the date of the 
levy of the execution thereon, where snch judgment is sot a lien 
upon such property; if the judgment is a lien apon the real property 
the purchaser is substituted to and acquires all the right, title, in- 
terest, and claim of the judgment debtor on or at any time after 
the day snch judgment became a lien on such property. And in case 
property, real or personal, haa been attached in the action, the pnr- 
-chaser is substituted to and acquires all the right- title, interest and 
■claim of the judgment debtor on or at any time after the day the 
attachment was levied upon such property. 

A mortgage being simply a lien on certain specified property as 
security for the payment of an obligation, it follows that if the 
aecurity fails' the obligation still remains; therefore, if at the sale 
of the mortgaged property it does not realize enough to fully dia- 
«harge the obligation, the deficiency becomes a judgment against 
the mortgagor, or any one who may have assumed the mortgage, 
for satisfaction of which execution may be issued at any time upon 
any other property which may be found belonging to the responsible 
party. 

REDEUPTION: Sales of personal property, and of real property, 
iriien the estate therein is less than a leasehold of two years' unex- 
pired term, are absolute. In all other cases the property is subject 
to redemption. The officer must give to the purchaser a certificate 
of sale, and file a duplicate thereof for record in the office of the 
county recorder of the county, which certificate must state the date 
of the judgment under which the sale was made and the names of 
the parties thereto. And contain: 1. A particular description of 
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the real property told; 2. The price bid for emch distinct lot or 
parcel; 8. The whole price paid; 4. If the property ia robject 
to redemption, the certificate mu>t bo declare, and if the redemption 
cao be effected only in a particular kind of money or currency, that 
fact must be Btated. Real property may be redeemed from the pur- 
chaser at ttie foreclosure sale at any time within twelve months after 
such sale, by paying the purchase price, with one per cent per 
month in addition, up to the time of redemption, together with any 
miiiMiiiiiiit or taxes paid thereon by the purchaser and deducting any 
rent he may have received during the term. Any charges for neces- 
sary care and maintenance of the property* expended by the pnx>- 
chaser, would also be allowed him, but he would not be allowed to 
make improvements or add other burdens which would make re- 
demption more difficult, although such improvements might add to 
the value of the property. (See Chattel Mortgages.) 

Namei See Negotiable Instruments. Persons or corporations may 
have their names changed for good reasons, and by application to 
the Superior Court of the County where such person resides. 

Any person in whom the tiUe of real estate is vested who 
shall afterwards from any cause have bis or ber name changed 
must in any conveyance of real estate so held set forth the name 
in which he or she derives title to such real estate. 

FICTITIOUS NAME: See Negotiable Instroments, 113099, 3168,. 
S196, 3196, 3211. 

Except as otherwise provided in the next section every person 
transacting business in this state under a fictitious name and every 
partnership transacting business in this state under a fictitious 
name, or a designation not showing the names of the persons in- 
terested as partners in such business, must file with the clerk of the 
county in which his or its principal place of bnsiness is situated, a. 
certificate, stating the name In full and the place of residence of 
such person and stating the names in full of all the members of 
such partnership and their places of residence. Such certificate 
must be published once a week for four successive weeks, in a news- 
paper published in the county, if there be one, and if tiiere be none 
in such county, then in a newspaper in an adjoining county. The 
certificate filed with the clerk as provided in preceding section must 
be signed by the person referred to in it or by the partners, as the 
case may he, and acknowledged before some officer, authorized to 
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take the ftcknovledtrment of eonveyuicea of real property. Wher* 
a boBineos ia hereafter commenced bj a penon under a Actitioas 
name or a partnership la hereafter formed, the certificate mnat be 
Aled and the publication designated in that aectjon must be made 
within one month after the commencement of snch bosineBB, or 
after the formation of the partnership, or within one month from 
the time designated in the agreement of its members for the com- 
mencement of the partnership. No person doing business under a 
flctitiona name, or his ass^nee or assignees, nor any persons doing 
business as partners contrary to tlie provisions of this article, or 
their assignee or assignees, shall maintain any action upon or on 
account of any contract or contracts made, or transactions had 
ooder such flctitiotis name, or in their partnership name, in any court 
of this state until the certificate baa been filed and the publication has 
been made as herein required. The foUowing names have been de- 
termined by oar Supreme Court to be fictitious: Abrams Bros.; 
P. H. Murphy and Son; Nicholson and Co.; J. D. Byers & Go. The 
following are not: The San Francisco Call; Kohler Steam Laundry; 
Pendleton and Williams. 

NacawarMa of Ufe: See Actions, ^ ; Hosband and Wife; Con- 
tracts. Food, clothing, bouse rent, expense of buriaL medicine, 
medical attendance, are all necessaries in every case; but what may 
be considered "necessary" will vary with the rank, wealth, position 
and fortune of the husband — but it must never go to extremes (such 
as the wife of a street laborer ordering silk underwear, when ahe 
has never been accuiAomed to it). 

N*KotiafaU Initramrai*: See Checks; Warehouseman; Eeceipta; 
Bill of Lading. 

Aee«i>UB«*t 1[8213 to S232, 3242. 82dS, 3244, 32«2, 82S8, 8265C, 
326KD. 

AecepUnc* for Henori f3242 and following. 

Acc^tu-: 13143, 3144, SllO. 

Accommodation: fSllO, 814S, 819fi. 

Accord and SstlafkcUoa: 1S200. 

Aienti 13100, 3101, 8102, 8103, 8117, 8160, 8172. 

AUoacei 13112. 

Alterathm of Inati-amoat: T8204, 8208. 

Assigamonti 13208, 326BE. 

of Croditorai 18182, 8226, 8289. 
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AM«M*d Nunai 18099. 

Buki 181S8, S266E. 

Buifanpti 113182, 3201. 

Bill of Ezckansai tS192, 3199, 3207, 8210, S211, 3283. 

Bilb 1b > S«ti 113269, 8260, 3261. 

Csa««U*tI«Bi 1[3204. 

CMhUri 18123. 

CMlUutloBi 1I3265C. 

C«rtiSMt« of DapMilt 13090. 

CoafaMioB of Jadgmcntt 18088. 

CUeki 18206, 8266 and followliic. 

CUUrwt 18103. 

Collateral S*e>rit7t 18086. 

CoMtaaratioBi 13106, 3106, 3109, 3186. 

CorpoTKtioni 18108. 

I>»t*t 13093, 8094. 

OvfoHMt 18138, 8139. 

D*r«eti 13186, 3137. 

D«liTMT> 13097, 3111, 3116, 8148. 

D«M»dt 18038, 8162, 8265A. 

DnwMi 13142, 8163, 8196, 8208, 3209, 8211, 3213, 8217, 3218, 
8219, 3222, 8226, 8226, 3228, 8229, 3287. 

Drawor: 13110, 8142, 8145, 8161, 3160, 8170, 8211, 8196, 3212, 
3223, 8224, 8228, 3231, 8232, 8283, 8284, 8289, 8244, 3266. 

DuHoBor! 18170, 3190, 8192, 8196, 8196, 8214, 8219, 8222, 8229, 
3280, 8233, 8237, 8289, 8246, 8261. 

DUelurBo: 18170, 8200, 3201 Kill following, 8264, 8266D. 

DoTMsi 18136. 

Fiedtlon* Nun**: 13099, 8168, 8196, 8198, 8211, 3229. 

ForaigB BUI of EnsluBfoi 18207, 8210, 8211, 3288. 

Far««nr, 18104. 

Frandt 13136. 

Gr>co, D*7i of: 18166, 8217. 

HoldM- for V«liwi 13107, 8108, 8182 ud followinc. 

HoidM- in Dno Connot 13188, 8184. 

Holiday*; 13166, 3227, 82e6c. 

iBdoi^moBti 13103, 3106, 8110, 8111, 8112 to 3181 inclosiTe, 
3144, 3146, 3146, 8147, 8148, 8149, 8161, 8161, 8170, 8196, 3201, 
3205, 8212, 3226, 3281, 3282. 8238, 8289, 8261, 8266, 3266d. 
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lafirmitri 118137, 313«. 

laluid BID of EscbuK«. 13210, S211. 

IniolTMt: P182, SlSfl. 

latarMt, 1F3083, 3098. 

Jnd(maNl: ^[3086. 

M>ili 113186, 3167, 3188. 

lUk«r> 113141, 3142, 3144, 314fi, 8110. 

Mktnritr: 1[3166. 

Mort|a|*it 113088. 

N*Mi«i fS09». 

NoUry Pnblici 182S8, 8264, S268. 

N*KotUtioBi 113111. 

NatotUbUityt 113082, 3083, 3111, 81l2, 3128, 3131, 8LS8, 8134, 
8136. 

Notai 13083, 8205, 3266, 8170. 

N«tic«i 13187, 3176, 3176, 3177, 8178, 3179, 8180, 8182, 8188, 
8184, 3186, 3186. 8187, 3188, 3189, 3190, 3191, 3192, 3198, 3194, 
8196, 3196, 3197, 3198. 

Pu-tmar: 3168, 3169, 3180, 3181, 8209. 

P«Tm: 13142, 8143, 3149. 

PBTmnt: 113169, 3264, 3163, 3164, 

PaTmast of Honori 1^8262 snd following. 

PraMntmaati PI61, 3162, 3292, 3214, 8224, 3226, 3226, 8229, 
8282, 3234, 3237, 3249, 3250, 326Gb. 

Prima Facia. 13092, 3006, 8106, 8123, 8140. 

PriaeipU Acaolt 13100, 3101, 3102, 8108. 

PracoratioBi 13102. 

PromiMary Nota: 1[3083, 3206, 3211, 3266, 3170. 

Pnitaat: 1[3192, 3199, 3233 and foUowins, 8248, 8261. 

Raafonabia Tima: 13266b. 

Rafaraa, in Ca*a of Nawl: P212, 3213, 8248, 3260. 

SatDrdaT! P166, 8227. 

Sifbti 13247. 

Stcnalnrai 13082, 30SG, 3099, 3100, 3101, 8102, 8108, 3112, 
3124, 8136, 3146, 3204. 

Snadayi 131ffB, 3266c. 

StibroK>tio>i 13266. 

Snpra ProtMti 18242, 8246, 3262, 3268, 8267. 

Timai 18167. 
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Tandu-: 3131. 

Tilk: 13136. 

3082. An instnument to be negotiable mart eonforiD to th« fol- 
lowing requirements ; (I) It most be in writing and signed by the 
maker or drawer; (2) Hnst contain an unconditional promise or 
order to pay a sum certain In money; (S) Most be payable to order 
or to bearer; and <6> Wbere the iustrnment is addressed to a 
drawee, he must be named or otherwise indicated therein with rea- 
sonable certainty- 
Negotiability is that quality in bills, notes or checks which renders 
them transferable from one person to another by indorsement; 
iritich enables them to pass from hand to band like money, so as to 
give the holder in due course the right to hold the instrument and 
collect the sum payable for himself, free from defense. 

The Instrument must be in writing. "Writing" includes handwrit- 
ing, typewriting and printing. It may be written with a pencil or 
with ink, but the permanence and better security of ink make it 
preferable. It might be possible that a drawee would be upheld in 
refusing to pay an instrument written or Indorsed In pencil because 
of the facility with which it might be altered. 

The proper place for the signattire is at the bottom or end of the 
instrument. If placed elsewhere, in such position as to create a 
doubt as to whether the signer intended to sign as maker> acceptor or 
indorser, he is to be deemed an indorser, which makes a lot of dif- 
ference. The signature may be written in ink or pencil, or it may 
be tjrpewritten or even printed, but in the latter cases it cannot prove 
itself, and must be shown to have been adopted by the party as his 
signature. Bonds and other evidences of indebtedness signed by a 
printed facsimile of the maker's autograph, where adopted by the 
maker for that purpose, are properly signatnred. 

In case of a bill or check there must be a positive order to pay 
the same — a command, not a request. If a note, a definite promise 
to pay in any event, without any condition or stipulation which would 
render the payment uncertain or dependent upon some contingency. 
Certain statements and instructions, however, are allowable, as not 
being conditional. See section 3084.) As to the language of the 
promise, other words might do but "I promise to pay" is better than 
phrases of doubtful force as sometimes used; such as "I agree to 
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pay," etc., being direct, positive and specific. But if from the words 
of the instmrnent may be collected an unconditional promise to paj 
it, it may be regarded as an unconditional promisBory note. 

The amount to be paid must be definitely stated, and must be pay- 
able in money only. The kind of money may be stipulated or not. 
"Payable in New Yotk funds or their equivalent" held not -to be 
money. Again, "Payable in current funds" has been. The best 
definition of money is probably those species of coins and notes 
desi^ated by the government as legal tender for the payment of 
debts, both public and private. See also section 8083. 

The time when the instrument becomes due and payable most be 
definitely ascertainable from its langmage. (This is further ex- 
plained under section 3066.) 

Hust be payable to order or to bearer. (See sections 3088, S089, 
3090.) 

The name of the drawee should be written in the instrument in 
order to ascertain who ia to be bound. But it wilt be sufficient if the 
name of the drawee is indicated with reasonable certainty. Thus, 
an order addressed to the "Agent of the Hntoal Inanrance Corpora- 
tion" at Fresno would probably be sufficient identification in case 
the maker was not aware of the name of the said agent. 

3083. The sum payable is a sum certain within the meaning of 
this act, although it is to be paid — (1) With interest; or <2) By 
stated installments; or (3) By stated installments, with a provision 
tlmt upon default in payment of any installment or of interest the 
whole shall become due; or (4) With exchange, whether at a fixed 
rate or at the current rate; or (5) With costs of collection or an 
attorney's fee, in case payment shall not be made at maturity. 

The farther promise to pay interest or exchange does not detract 
from the element of certainty, inasmuch as the amount to be so 
added is capable of definite ascertainmenti and is therefore certain. 

There are many forms of instruments, which are all right so long 
as they observe the legal requirements, and the language employed 
will make no difference. The forma which follow in this work are 
of accepted phraseology, in accordance with the terms of the statute. 
(It should be understood that in the following sample forms, the 
names, dates and amounts are fictitious, and, when using tbem, 
the names, dates and amounts should be inserted in accordance 
with each particular case.) 
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(PROMISSORY NOTE WITH INTEREST.) 

1100.00 Sacnunento, JUI7 4, 1060. 

For Tftlae received, six nonths after date I promiae to 

pa7 to Heniy Harriion, or order, one hundred dollars, with 

interest at seren per cent, per annum. 

HIRAM JACKSON. 
Interest may be compounded, and a clause so compounding it 
nay be added to any negotiable instrument calling for interest 
(PROMISSORY NOTE WITH COMPOUND INTEREST 

AND ATTORNEY'S FEES.) 
1100.00 Sacramento. July 4, 1060. 

For value received, one year after date I promise to 
pay Theodore Thompson, or order, one hundred dollars, 
with Interest at the rate of seven per cent, par annnm from 
date until paid. Interest payable monthly, and if not so 
paid to be compounded monthly and bear the same rate of 
interest as the principal; and should the interest not be 
paid monthly then the whole anm of principal and interest 
■hall become immediately due and payable at the option of 
tlie holder of this note. Should suit be commenced to en- 
force the payment of this note, I agree to pay an addi- 
tional reasonable sum as attorney's fees and costs of col- 
lection in such suit. 

HIRAM JACKSON. 
Installment notes, such as are mentioned in paraeraphs (2) and 
<8) are quit« common, and have many times been adjudicated aa 
not affecting negotiability, 

(PROMISSORY NOTE PAYABLE IN INSTALLMENTS.) 
$600.00 Sacramento, July 4, 1960. 

In installments and at the times hereinafter stated, after 
date, for value received, I promise to pay to James H. 
Woodward, or order, at 1764 Main street Sacramento, 
Cal., the principal earn of six hundred dollars. Of said 
principal sum I promise to pay the sum of one hundred dol- 
lars on the first day of August, 1950, and one hundred 
dollars on the first day of each succeeding month thereafter 
until said principal sum has been fully paid, with interest 
from July 4, 1950, until paid, at the rate of seven per cent. 
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per Aimnm, payftble monthly on deferred payments. Should 
the interest not be so paid it shall become a part of the 
principal and thereafter bear like interest as the principal. 
Should default be made in the payment of any installment 
of interest when due, or in any installment of the princi- 
pal iriken due, then the whole sum of principal and interest 
shall become immediateljr due and payable at the option 
of the bolder of this note. 

HIRAU JACKSON. 
It is not necessary to describe in the note the property mortgagedi 
bnt the dates and amounts and other items of the two instruments 
should correspond exactly, and the mortgage should refer to the note 
for which It is given as security, for purposes of identiflcatios. A 
mortgage note can not be negotiated apart from the mortgage of 
iriuch it forms a part 

A stipulation In a mortgage requiring the mortgagor to pay, in 
addition to the principal debt and interest- such sums as the mort* 
gagee may be required to incur for insurance, taxes, assessments 
and charges on tlie land, etc., is not imported into the note secured 
by the mortgage so as to render it non-negotiable. 

(PROMISSORY NOTE SECURED BT MORTGAGE UPON 

REAL OB PERSONAL PROPERTY.) 
13000.09 Sacramento, July 4, 19B0. 

Three years after date, for value received, I promise 
to pay ta Philip Baker, or order, at the Tenth National 
Bank. Loa Angeles, Cal„ the sum of three thousand dollars, 
witti interest from July 4, 1060, until paid, at tbe rat«- of 
sev«n per cent, per annum- payable yearly; should the 
interest not be so paid, it shall become part of the princi- 
pal, and thereafter bear like interest as the principal. 
Should default be made in the payment of any installment 
of interoMt when due, then the whole sum of principal and 
interest flhall become immediately due and payable at the 
option ef tbe holder of this note. Principal and interest 
payable in gold coin of tbe United States. This note is 
secured by a mortgage upon real (or personal) property. 

HIRAM JACKSON. 
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The stipoUtioii proTidingr for attorney's fees and costs of col- 
lection if th* Instrument be not paid at maturity does not affect ita 
negotiability. Such stipulations can never go into effect if tbe 
terma of payment are complied with. They are only enforceable 
after dishonor, and do not affect the certainty of the amount to be 
paid if paid according to its terms; being in fact simply incidental 
to the main engagement, intended to insure its performance or to 
compensate for trouble and expense entailed by ita breach. The 
attorney's fee is due if the unpaid note is placed in his hands for 
collection, althoagh no suit be brought. Where the amount is left 
blank It ia tantamount to a promise to pay a reasonable amount as 
attorney's fee. 

(PEOMISSOEY NOTE WITH ATTORNEY'S PEES AND 

COSTS OP COLLECTION.) 
1100.00 Sacramento, July 4, 1950. 

For value received, six months after date I promise to 
pay to Henry Harrison, or order, one hundred dollars, with 
interest at seven per cent, per annum, together with an ad- 
ditional sum of five per cent, of the principal as attorney's 
fees and costs of collection should it be necessary to bring 
an action to enforce payment hereof. 

HIRAM JACKSON. 
3084. An unqualified order or promise to pay is unconditional 
within the meaning of this act, though coupled with — (1) An indi- 
cation of a particular fund out of which reimbursement is to be 
made, or a particular account to be debited with the amount; or (2) 
A statement of the transaction which gives rise to the instrument. 
But an order or promise to pay out of a particular fund is not uncon- 
ditional. 

Where the instrument is otherwise in correct form, and payable at 
all events- ft may indicate that it is to be paid out of a particular 
fund; but if to be paid only out of a particular fund it is condi- 
tioned and therefore n on negotiable. The following are negotiable, 
because there is a positive order to pay a definite sum, although to 
be charged up to a particular fund: "Pay Dee, or order. One Hun- 
dred dollars, and take the same out of my share of the grain when 
sold." "Pay Dee, or order, One Hundred Dollars on account of the 
money advanced by me for the Golden State Building Company." 
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The folloviRK are not se^tiable, because pa^itble out of a par- 
ticular fnnd, which fund may never exist, or may be inadeqnata: 
"Paj Dee, or order, one hundred dollars ont of the money in tout 
hands helongine to the Golden State Bnildlns Company." "Pay 
Dee, or order, one hundred dollara out of the money arising from Hm 
sale of my land." Those forms of contract notes usually given ia 
payment of goods and chattels are held not to be conditioned as 
affecting their negotiability. Thnsi a provision in a note that la given 
in payment for a piano, "which piano shall be and remain the prop- 
erty of the seller until the amount secured hereby is paid," is hold 
merely to be a statement of the transaction which |^t«s rise to the in- 
atmment, and la valid and permissible. 

(PROMISSOBY NOTE, CONTRACT FORU, WITH 
STATEMENT OF TRANSACTION WHICH GIVES RISE 

TO THE INSTRUMENT.) 
1300.00 Sacramento, July 4, 1950. 

Ninety days after date, for value received, I promise to 
pay to the order of C. E. Capitol, three hundred dollars, 
payable In gold coin of the United States, with interest 
thereon in like coin, from date until paid, at the rate of ten 
per cent, per annum. And Id case a suit or action Is in- 
stituted to collect the money above mentioned, or any por- 
tion thereof I promise to pay ten per cent, on the sum first 
aforesaid, additional to said amount, as attorney's fees and 
costs of collection In such suit or action. The above note 
Is given upon and for the consideration that the said C. E. 
Capitol haa agreed and promises that upon the payment of 
said note- principal and interest, at maturity (time being 
the essence of this contract) he will sell and transfer to 
the undersigned, at the price of said principal and interest, 
the Bradford Piano which the said C. E. Capitol has this 
day entrusted to the care of the undersigned. It is admit- 
ted and agreed that the said piano, so entrusted, is the 
property of said C. E. Capitol, and the legal title thereof 
is in said C. B. Capitol, and shall remain in him until he 
shall make the aforesaid sale and transfer, after the prin- 
cipal and interest aforesaid shall be paid. 

HIRAH JACKSON. 
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S08G. An instnunent ia payable mt m determinable future timer 
within the meaning of this act, which is expressed to be payable — 
<1) At a fixed period after date or sight; or <2) On or before a 
fixed or determinable future time specified in it; or (S) On or at 
a fixed period after the occurrence of a specified event, which ia 
certain to happen, though the time of happening be uncertain. An 
iaatnimeiit payable upon a contingency ia not negotiable and the 
happening of the event does not cure the defect. A note payable 
"on or before" a stated date is nonnegotinble. A note may be made 
payable upon the happening of an event if the event is sure to hap- 
pen, sooner or later. Thus, a note payable upon the death of the 
maker is negotiable because the event is sure to happen. A prom- 
ise to pay by a minor when he becomes twenty-one years of age is 
not neKOtlable, because payable on a contingency which may never 
happen; he might die before reaching that age. A note payable 
"as aoon as this year's fruit crop is harvested" is held nonnegotiable 
because of a contingency which might never happen because of pos- 
sible destruction of the crop before harvest time. Even the har- 
vesting without mishap would not cure the defect. 

30S6. An instrument which contains an order or promise to do 
any act in addition to the payment of money is not negotiable. But 
the negotiable cliaracter of a loan instrument otherwise negotiable is 
not affected by a provision which — (1) AuthorlBes the sale of col- 
lateral securities in case the instrument be not paid at maturity; or 
(2) Authorizes a confession of Judgment if the instrument be not 
paid at maturity; or <3) Waives the benefit of any law intended for 
the advantage or protection of the obligor; or (4) Gives the holder 
an election to require something to be done in lieu of payment of 
money. But nothing in this section shinll validate any provision or 
stipulation otherwise illegal. 

It is an indispensable requisite of a negotiable instrument that it 
be payable in money only. If payable in work, or in cotton, or in 
gold ore, or in Liberty bonds, or whatsoever, in addition to or instead 
of money which is legal tender, it loses its character as negotiable 
paper and becomes merely a special eontracL The instnunent may 
provide for collateral security and the sale of it; for confession of 
judgment by the payee or holder for the maker; and may waive the 
law of exemptions, homestead or other protective statutes. Para- 
graph (4) however, seems to validate a provision in the instrument 
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XiTing the holder the option of repairing somethmg else to be done 
iastead of the payment of money <not in nddition to it) ; bat inch 
proviaton mnst in no manner detract from the absolute neceulty 
for payment If the holder bo electa. 

(PROMISSOBY NOTE WITH COLLATERAL SECURITY.) 
110,000 Sacramento, July 4, 1960. 

Thirty days after date, for value received I promise to 
pay to Heasrsi. Dodson A Company or order, the sum of ten 
thousand dollars with interest at the rate of seven per cent, 
per annum from date until paid, interest payable monthly, 
and if not so paid to be compounded monthly and bear the 
same rate of interest as the principal; and should the inter- 
est not be paid monthly, then the whole sum of principal 
and interest shall become immediately due and payable at 
the option of the holder of this Note. Shonld suit be com- 
menced to enforce the payment of this Note, I a^ee to pay 
an additional reasonable sum as attorney's fees and costs of 
collection In such suit Principal and interest payable in 
gold coin of the United States. 

HIRAH JACKSON. 
As collateral security for the payment of the above note 
and the interest as stated therein and expenses which may 
accrue thereon I have deposited with Messrs. Dodson ft 
Company the following personal property of which I am 
sole owner, to wit: one thousand shares of The Water 
Development Company, as evidenced by certificate thereof 
nombered 46 to 90 inclusive par value 9100.00 per share. 
And should the said note or any part thereof, or the 
interest that may ^ow thereon, remain due and un- 
paid at maturity according to the tenor of said note, I 
hereby irrevocably authorise and empower said Dodson ft 
Company or their heirs, executors, administrators or a^ 
signs, to sell and dispose of the above mentioned personal 
property or any part thereof, at public or private sale, 
without any previous notice to me of any such sale, and 
from the proceeds arising therefrom to pay the principal 
and interest and all charges that shall then be due, and the 
costo of sale, together with a reasonable attorney's fee, and 
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the bftlance, if anjr, to pay over to me ot mjr representK- 
tives upon demuid. In case of deteriorfttion of any of the 
above aecoritieB, or fall in the market value of the same I 
hereby promiae and agree on demand to reduce the amount 
of said debt, or to increase the security in praportlon to 
■nch deterioration or decrease of value, in default of wbich 
this note is to be considered due under the above stipula- 
tion. On the payment of the above note and interest ac- 
cording to the terms of the former, and all charges, this 
agreement is to be void- and the above named securities to 
be returned to me. Presentment, protest, and notice of 
protest, are hereby waived. 

HIRAM JACKSON. 
Dated July 4, 1960. 
The following is the form of judgment note generally in use 
where such note is permissibte. It is a very severe instrument, and 
Is prohibited in Mew York and some other states, although a daoss 
confessing judgment in no wise destroys negotiability. Whether 
aach form of note would be legal in tins state there is aa yet no 
authority. 

(PROMISSORY NOTE WITH CONFESSION OF JUDG- 
MENT.) 
flOO.OO Sacramento, July 4, 1960. 

One year after date, I promise to pay to the order of 
John Jones the sum of one hundred dollars with interest at 
six per cent., and I hereby authorize any attorney at law 
in the United States to appear before any Justice of the 
Peace, or in any court of record, after this note is due, and 
waive the service of summons and confess Judgment 
against me in favor of the holder of this note for the 
amount which shall then be due and unpaid thereon, to- 
gether with interest, attorney's fees and costs. 

HIRAM JACKSON. 
(PROMISSORY NOTE WITH WAIVER OF BENEFITS.) 
$100.00 Sacramento- July 4, 1960. 

For value received, six months after date I promise to 
pay to Henry Harrison, or order, one hondred dollars, 
with interest at seven per cent per annum, hereby also 
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atrreeiiiK to waive the benefits of th« exemption and home- 
■tead laws of thia state, presentment, protest, and notice of 
dishonor. HIBAM JACKSON. 

3087. The validity and negotiable character of an initromeDt 
are not affected by the fact that — (I) It is not dated; or (2) Does 
not specify the valne given or that any value has been given there- 
for; or (3) Does not specify the place where it ia drawn or the 
place where it is payable; or (4) Bears a seal; or (6) Detdgnates 
■ particnlar Icind of current money in which payment is to be made. 
Bat nothing in this section shall alter or repeal any statute reqoir- 
inc in certain cases the nature of the consideration to be stated in 
the initnment. 

(PKOHISSORY NOTE PAYABLE IN PARTIGtTLAB 

KIND OF MONEY.) 

$100.00 Sacramento, Jnly 4, 1060. 

For value received, six months after date I promise to 

pay Henry Harrison, or order, one hundred dollars, with 

intorest payable in gold coin of the United States. 

HIRAM JACKSOK. 

3088. An instroment is payable on demand (1) Where it is ex- 
pressed to be payable on demand, or at sight, or on presentation; or 
(2) In which no time for payment is expressed. Where an instru- 
ment is issued, aceepted> or indorsed when overdue, it is, as regards 
the person so isauing, accepting, or indorsing it, payable on demand. 
A note payable on demand or sight after date is a demand note. 
Presentment need not be made the day after date but within a 
reasonable time in order to hold an endorser. 

(PROMISSORY NOTE PAYABLE ON DEMAND.) 

tlOO.OO Sacramento, July 4, 1950. 

For value received, on demand after date I promise to 

pay to Henry Harrison, or order, one hundred dollars, with 

interest at seven per cent, per annum. 

HIRAM JACKSON. 

3089. The instrument is payable to order wbare it is drawn paya- 
ble to the order of a specified person or to him or to his order. It 
may be drawn payable to the order of — (1) A payee who is not 
maker, drawer, or drawee; or (2) The drawer or maker; or (3) The 
drawee; or (4) Two or more payees Jointly; or (6) One or some 
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of MversI payeea; or (6) Th« holder of an office for the time hang. 
Where the initrament ia pnyable to order the payee moat be named 
or otherwiae indicated in it with reasonable certainty. 

8090. The instmment is payable to bearer — (1) When it is «z- 
preaaed to be ao payable; or (2) When it is payable to a person 
named in it or bearer; or (3) When it ia payable to the order of a 
fletitioos or non-existing person, and such fact was known to the 
person making it so payable; or (4) When the name of the payee 
doea not purport to be the name of any person; or (6) When the 
only or last indoraement is an Indorsement in blank. 

The words "bearer," "or order," "or bearer" are words of nego- 
tiability without which or other eqatvalent words the instmment 
will not poBseaa that quality. Thus, an inetrument payable to John 
Bright unless followed by "or order" "or bearer" is not negotiable. 
Certificate of deposit payable to "John Doe or his assigns" is not 
negotiable. Note endorsed in blank by payee is payable to bearer, 
regardless of subsequent endorsements. Also- ia payable to bearer 
where last endorsement is in blank, regardless of previous endoiae- 
menta. 

8091. The instrument need not follow the language of this act, 
but any terms are sufficient which clearly indicate an intention to 
conform to the requirements hereof. 

8002. Where the instrument or an acceptance of any indorsement 
on It is dated, such date is deemed prima facie to be the true date 
of the making, drawing, acceptance, or indoraement as the case 
may be. 

3093. The instrument is not invalid for the reason only that it 
ia antedated or postdated, provided this is not done far an illegal 
or fraudulent purpose. The person to whom an instroment so dated 
is delivered acquires the title to it as of the date of delivery. 

The postdating of an instrument has no effect on its negotiability. 
It may be negotiated and transferred with like effect as other Instru- 
ments, either before or after it becomes due, except that payment 
cannot be demanded until the day of its date. 

3094. Where an instrument expressed to be payable at a fixed 
period after date is issued undated, or where the acceptance of an 
instmment payable at a fixed period after sight is undated, any 
holder may insert in it the true date of issue or acceptance, and 
the instroment shall be payable accordingly. The insertion of a 
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moBf date does not evoid the inatniment in the band* of a mH>- 
■equant holder in dae conne; bnt as to him, the date so Inserted ia 
to be regarded as the true date. 
See Alteration of Inatnunents. 

3096. Where the isstroment is wanting in any material partici^ 
Ur, the person in possesaion of it has a prima facie authority to 
complete it bjr filling up the blanks in it. And a signatore on a 
blank paper delivered by the person making the signature in order 
that the paper may be converted into a negotiable instroment oper- 
ates as a prima facie authority to fill it up as such tor any amount. 
In order, however, that any such instrument when completed may 
be enforced against any person who became a party to It before 
ita completion, it most be filled up strfcty in sccordance with the 
authority given and within a reasonable time. But If any such 
fautroment, after completion, Is negotiated to a holder in due course 
it is valid and effectnal for all purposes in hu bands, and he may 
enforce it as if it had been filled up strictly in accordance with Uie 
authority given and within a reasonable time. 

3098. Where an incomplete instrument has not been delivered it 
will not, if completed and negotiated, without aatbority, be a valid 
contract in the hands of any bolder, as against any person irtiose 
signature was placed on it before delivery. 

3097. Every contract on a nagotJable instrument Is incomplete 
and revocable until delivery of the instrument for the purpose of 
giving effect to it. As between immediate parties, and as regards 
a remote party other than a holder in due course, the delivery, 
in order to be effectual, must be made either by or under the an- 
thority of the party making, drawing, accepting or indorsing, as 
the case may be; and in sucb case the delivery may be shown to 
have been conditional, or for a special purpose only, and not for 
the purpose of transferring the property In the instrument. But 
where the instrument is in the hands of a liolder in due coarse, a 
valid delivery of it by all parties before him so as to make them 
liable to him is conclusively presumed. And where the instrument 
is no longer in the poasoMion of a party whose signature appears on 
it, a valid and intentional delivery by him is presumed until the 
costrary is proved. 

8098. Where the language of the instrument Is tunbiguons or 
there are omissions in it, the following rules of construction apply: 
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(1) Where the sam i»r<tt>lB Ib expressed in words snd also in fig- 
ures and there is a discrepancy between the two, the aoxa denoted 
by the words is the snin payable; but if the words are ambignooa 
or ODcertain, reference may be had to the flgnree to fix the amotint; 

(2) Where the instrument provides for the payment of interest, 
without specifying the date from which interest is to run, the interest 
nns from the date of the instrument, and if the instrument is 
undated, from the issue of it; (3) Where the instrument is not 
dated, it will be coniidered to be dated as of the time it was issued; 
<4) Where there is a confiict between the written and printed pro- 
Tisions of the instrument, the written prorisiona prevail; (6) Where 
the instrumant is so ambieuous that there is doubt whether it is a 
bill or note, the holder may treat it as either at his election; (S) 
Where a signature is so placed upon the instrument that it is not 
clear in what capacity the person making the same intended to sign, 
he is to be deemed an indorser; (7) Where an instrument containing 
the words "I promise to pay" is signed by two or more persons, they 
are deemed to be jointly and severally liable on it. 

(Promissory Note With Joint and Several Liability.) 
LIABILITY.) 
1100.00 Sacramento, ivlj *, ^9b0. 

For value received, six months after date I promise to pay 
to Henry Harrison, or order, one hundred dollars, with in- 
terest at seven per cent, per annum. 

WILLIAM WALTERS. HIRAM JACKSON. 
The above note when signed by one person, only is a several note 
for which the signer alone is liable. But where signed by two or 
more persons, although reading "I promise to pay," each signer 
becomes severally liable for the whole amount of the note inde- 
pendent of the others. The holder can sne all the makers together 
or each one separately. And in case of death before payment it be- 
comes a charge upon the estate of the deceased. 

A better form of note, however, with Joint and several liability, 
la the following : 

{JOINT AND SEVERAL NOTE.) 

1100.00 Sacramento, July 4, 1960. 

For value received, six months after date, I, We, or 

either of us promise to pay to Henry Harrison, or order. 
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one hundred dollan, with interest at seven per cent, per 
annam. 

WILLIAM WALTERS. HIRAH JACKSON. 
In the form which follows the wording is the same u the shove, 
•zeept "We promise to psr" >■ ■abstitntad for "I promise to pey." 
ms makes it a joint note. Where signed by two or more persons 
the obligation rests upon all together to pay it. And while each is 
BaUe for the whole amount of Uie note, they cannot be saed sepa- 
rately, bnt must be saed sit together; except, that if it can be shown 
fliat each of Ute makers has received some benefit from the pro- 
ceeds of the note, either in the past or in the present, then the note 
may be construed to be Joint and several, and the makers may be sued 
either all together or separately. There is also this distinction re- 
qweting a joint note: If one of the makers dies, his liability eeasea 
and hia estate cannot be sued upon it; the survivor alone is respon- 
flOtle, and In the event of his death, also, his estate is, if he be the 
final survivor. 

(JOINT PKOHISSORY NOTE.) 

1100.00 Sacramento, July 4, 1960. 

For value received, six months after date WE promise 

to pay to Henry Harrison, or order, one hundred dollars, 

with interest at seven per cent, per annum. 

WILLIAM WALTERS. HIRAM JACKSON. 

8099. No person is liable on the instrument whose rignatur« 
does not appear on it, except as herein otherwise expressly provided. 
Bnt one who signs in a Trade or Assumed Name will be liable to the 
same extent as if he had signed in his own name. 

A trade name, such as "Richard Roe & Company," is as effective 
if written that way as it would be if followed by the name of tho 
writer, as "Richard Roe ft Company, by Richard Roe." 

8100. The signature of any party may be made by a duly author- 
ized agent. No particular form of appointment is necessary for tUa 
purpose; and the sutfaority of the agent may be established as in 
other cases of agency. 

8101. Where the instrument contains or a person adds to Us 
signature words indicating that he signs for or on behalf of a prin> 
cipal, or in a representative capacity, he is not liable on the instru- 
ment If he was duly authorized; but the mere addition of words 
deaerlbing him as an agent, or as filling a representative character, 
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without disclMins hla princapal, does not exempt him from penonml 
liabUit^. 

A tignattire as follows: "Richard Roe, by Sftlly Gre«n, agent," 
holda Richard Roe bnt not Sally Green. Bat if she signed airoply 
"Sally Green, agent," without diaclofling whom she was agent for, 
she woald be liable alone. 

The signers are persoDally liable in the following ugnatnre: 
'rW. H. Brown, President; J. B. Smith, Secretary;" with the seal of 
the corporation impressed in the note. The name of the corpora- 
tion should have preceded the signature; it would then be liable and 
not the aignera. 

A check had the name of the company printed at the top. It was 
aigned "B. Hartley, president, Frank Davids, secretary." The com- 
pany name appeared nowhere else. The president and secretary 
were personally liable. 

The general rule seems to be that one who signa as "Trait«e" 
is personally liable, unless the instrument disclosed the principaL 
Where defendant signed note as "trostee" the principal must be dis- 
closed on the face of the paper in order to relieve the maker from 
liability to a holder in due coarse; bat aa between maker and payee, 
if the payee knows the nature and object of the trust, and the maker 
was acting in hia proper capacity, he is not personally liable to 
payee, although none of such information appears on the note. 

8102. A signature by "procuration" operates as notice that the 
•gent baa but limited authority to sign, and the principal is bound 
only in case the agent in so signing acted within the actual limits of 
his authority. 

S108. The indorsement or assignment of the instrument by a cor» 
poration or by an infant passes tbe property in it, notwithstanding 
that from want of capacity the corporation or infant may iaeui no 
liability on IL 

8104. When a signature is forged or made without the authority 
of the person whose signature it purports to be, it ia wholly inopera- 
tive, and no right to retain the instrument, or to give a discharge 
for it, or to enforce payment thereof against any party to it, can be 
acquired through or under such signature, unless the party, against 
whom it is songht to enforce sucb right, is preclnded from setting up 
the forgery or want of authority. 

3105. Krery negotiable instrument is deemed prima facie to have 
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been iasaed for a valiuble consideration; and every person wtioie 
sifrnatnre appears on it to have become a party to it for vslae. 

3106. Value is any consideration sufficient to support a simple 
contract. An antecedent or preexisting debt constitutes value; and 
is deemed auch whether the instmment is payable on demand or at 
a future time. 

3107. Where value has at any time been given for the instni- 
ment, the holder is deemed a holder for valne in respect to all par- 
ties who become such before that time. 

. 3108. Where the holder has a lien on the instrument, arising 
from contract or by implication of law, he is deemed a bolder for 
value to the extent of his lien. 

SlOd. Absence or failure of consideration is matter of defense 
as against any person not a holder in due course; and partial fail- 
ure of consideration is a defense pro taato, whether the failure la 
an ascertained and liquidated amount or otherwise. 

The law presumes consideration for an instrument, but tliia 
presumption is not absolute as between the parties to the instroment, 
and may be rebutted as a matter of defense if sued upon. But the 
presumption b transmitted into a conclusive and absolute presump- 
tion where the instrument has passed into the hands of a bona fide 
holder in due course who has purchased it for value before matu- 
rity, without notice of any defect; in such case, the want of consid- 
eration cannot be set up as a defense against pajrment. It is not a 
good defense that one of two Joint makers signed a note with the 
promise that the payee would get the payment out of the other 
signer, who was paid the money. 

3110. An accommodation party is one who has signed the in- 
strument as maker, drawer, acceptor, or indorser, without receiv- 
ing value for it, and for the purpose of lending his name to some 
other person. Such a person is liable on the instrument to a holder 
for value, notwithstanding such holder at the time of taking tha 
instrument knew him to be only an accommodation party. 

The mercantile credit of parties is frequently loaned to others 
by placing their names as maker, indorser, drawer or acceptor upon 
an instrument without consideration for so doing for the purpose of 
raising money by the party accommodated. Such instruments are 
called accommodation paper. The want of consideration may be 
shown as between the aceommodator and the accommodated party. 
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but when the iiutmment baa puaed into the hands sf a third party 
for Talne, and in the onial coiine of bnsineu, it cannot be h diown. 
SometiinM th« accommodating party ii paid a fee for lending hi* 
name and credit. "Without receiving valne therefor" means, with- 
out recelTing Talue for the paper itself withoot reference to any 
oonaideratlon he may have reeeived for lending his name. Accom- 
modation inatniment negotiated for the first time after matori^ 
cannot be enforced against accommodating party, even though pur- 
cbued for value. It is doubtful if a corporation has the right to 
endorse a note as accommodation party, unless so expressly per- 
mitted by its charter. 

8111. An instrument is negotiated when it is transferred from 
one person to another in such manner as to constitute the transferee 
the holder of it. If payable to bearer it is negotiated by delivery; if 
payable to order it is negotiated by the indorsement of the holder 
completed by delivery. If instrument be payable "to bearer" it is 
raflicient to simply hand it over to the person to whom it is to be 
tiansferred, without the necessity for indorsement. Where payable 
to a certain person or his order big indorsement is necessary before 
turning it over. When thus delivered it may be said to be nego- 
tiated. 

8112, The indorsement must he written on the instrument itself 
or upon a paper attached to it. The signature of the indorser, 
without additional words, is a sufficient indorsement. 

The proper place for an endorsement is on the back of the instm- 
ment. But it may be written any place upon it. If written upon 
ttie back, however, the danger of being construed as other than an 
indorser Is removed. It is not necessary that the indorsement should 
be on the identical paper on which the instrument is written; when- 
ever it is inconvenient to write upon the baclc of an instrument the 
contract between the parties it may be written upon another paper 
and attached to it with like effect. This is known as an allonge. 

Where a torn instrument has been pasted upon another piece of 
paper the Indorsement may be made upon such paper. Stamping the 
name of the indorser upon the back of the instrument with a rub- 
ber stamp, with Ids authority and with intent to indorse the instriF- 
ment, is a valid indorsement, but does not prove itself like a hand- 
written slgnatore. 

8118. The indorsement must be an indorsement of the entire in— 
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stmraent. An indorsement which puipoTts to tntnflfer to the in- 
ilorsee & part only of the amonnt pajrable, or which purports to trans- 
fer the instrument to two or more indortees eeveTally, does not 
operate as a negotiation of the instrument. But where the instm- 
ment has been paid in part, it may be indorsed as to the residae. 

Take a note or check for |500. Suppose the payee shoold de- 
sire to indorse (250 to one person and |260 to another. That can 
not be done, for the indorsement most be for the whole amount 
called for on the face of the instrument. Therefore, neither could 
only a portion of the |500 be indorsed. Bat if (260 had been paid 
on the instrument, then the remainder could be indorsed. 

Slid. An indorsement may be either special or in blank; and it 
may also be either restrictive or qoalifled, or conditional. 

3116. A special indorsement specifies the person to whom, or 
to whose order, the instrument is to be payable; and the indorse- 
ment of such indorsee is necessary to the further negotiation of the 
instrument. An indorsement in blank specifies no indorsee, and an 
instrument so endorsed is payable to bearer, and may be negotiated 
by delivery. 

A special indorsement is also known as an indorsement in full. 
It makes the instrument payable to a particular person only, or to 
him or his order. "Pay to Hiram Jackson, or order," is a special 
indorsement, making the instrument payable to Hiram Jackson or his 
order only. His endorsement is necessary before it can be passed 
further along. He in turn can indorse to another person, making the 
instrument still special, or he can simply write hia name; it is then 
an indorsement fn blank, which makes it payable to bearer or the 
holder. An indorsement fn blank is simply writing the name 
of the indorser on the back of the instrument. It then passes freely 
from hand to hand like currency, being payable to any proper bearer 
or holder. Notes indorsed in blank are transferable by simple de- 
livery, and one having them in possession is presumably the owner, 
and is authorized to transfer a good title whenever delivered to 
Another. 

8116. The holder may convert a blank indorsement into a special 
indorsement by writing over the signature of the indorser in blank 
any contract consistent with the character of the indorsement. An 
instrument so altered is not restrained by it and is still payable 
to bearer, except that the holder converting the blank indorsement 
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Into a ipeciftl indonement is only liable to parties maldnE title 
tbronsh his indorsement. 

8117. An indorsement is restrictive, which either — (1) Pnn 
hibits the further negotiation of the instnunent; or (2) Constitates 
the indorsee the agent of the indorser; or (S) Vests the title in the 
indorsee in trust for or to the use of some other person. But Om 
mere absence of words implying power to negotiate does not nuke 
an indorsement restrictive. 

An Indorsement to "Pay to Hiram Jackson only" is a restrictive 
indorsement and puts an end to further negotiation of the paper. 
"Pay to Bradstreets for collection" is also a restrictive indorsement. 
The indorsee Is thns made merely an agent of the indorser to receive 
the money and pay over the proceeds; he cannot sell or dispose of 
the Instrument for his own benefit, nor can he hold the indorser 
liable to himself. "Pay to So and So in trust for So and So," or "For 
aeconnt of So and So" are other examples of restrictive indorsements. 

8118. A restrictive indorsement confers upon the indorsee the 
rig^t — (1) To receive payment of the instrument; (2) To bring any 
action on it that the indorser could bring; (3) To transfer Us 
rights as such indorsee, where the form of the indorsement author^ 
ises him to do so. But all subseqaent indorsees acquire only the title 
of the first indorsee under the restrictive indorsement. 

3119. A qualified indorsement constitutes the indorser a mere 
assignor of the title to the instrument. It may be made by adding 
to the indorser's signatare the words "without recourse" or any 
words of similar import Such an indorsement does not impair the 
negotiable character of the instrument. 

A qualified indorsement passes the title to the instrument but 
does not guarantee its payment "Without recourse pay to Stanley 
Waterman, Hiram Jackson." This qualified indorsement in effect 
says: "I indorse this instrument to you, but I will not be responsi- 
ble for the financial standing of the other partiea to it. I do not 
warrant that it will be paid at maturity, nor if not paid by the other 
parties to it that I will pay it" Such indorsement without recourse 
does not throw any discredit upon the instrument, nor have any 
effect upon Its negotiability. While the qualified indorser does not 
guarantee the payment of the instrument, he does, however, guai> 
ante that it is in all irespects genuine and what it purports to be; 
that he has a good title to it; that all pi4or parties had capaeity 
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to contract; that he has no knovled^ of any fact vbich would impair 
th« validity of the instroment or render it Tmlaeleu. "I hereby 
transfer all my right, title and interest in and to the within note," 
is a qualified indorsement. 

3120. Where an indorsement is conditional, a purty reqnirod to 
pay th« Instrument may disreKard the condition, and make paynteat 
to the indorsee or his tranaferee, whether the condition has been 
fulfllled or not. But any person to whom an instrument so indoned 
is negotiated, will hold the Bame, or the proceeds of it, stibject to 
the rights of the person indorsing conditionally. 

A conditional indorsement is one where the Indorser adds some 
condition to his indorsement. Example: "Pay to Jonathan Hania 
upon completion of his contract to build my barn upon which he Is 
now working" is a conditional indorsement. If such a condition 
appeared upon the face of the instrument it would render it non- 
negotiable. A condition attached to an Endorsement is valid and 
does not affect the negotiability of the instrument so indorsed. 
(SPECIAL INDOESEMENT.) 
"Pay to Daniel Clarke, or order. HIRAM JACKSON." 

{BLANK INDORSEMENT.) 
"HIKAM JACKSON." 

{CONDITIONAL INDORSEMENTS.) 
"Pay to Frances Coolidge upon her 18th birthday. 

HIRAM JACKSON." 

"Pay to Goldstein & Abrams, unless before maturity 

I notify yon to the contrary. HIRAM JACKSON." 

(EESTRICTIVE INDORSEMBNT.) 

"Pay to Oliver Perry only. HIRAM JACKSON." 

{INDORSEMENT FOR COLLECTION.) 
"Pay to Tenth National Bank for collection. 

HIBAM JACKSON." 
{DTOOHSEMENT WITHOUT RECOURSE.) 
"HIRAH JACKSON, witjiout racourae." 

(INDORSEMENT BY AGENTS.) 
"HIRAM JACKSON, as agent for DAVID HOOLET." 

(INDORSEMENT WAIVING PROTEST.) 
"HIBAM JACKSON, waiving protest" 
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(GUABANTY INDOB8EIIENT.} 
"For Tftlne neelrsd, I hsnbj fou«ntee the p«7ai«iit of 
thii not*. tof«A«r with coati uid ftttomer'a f«M incancd 
In collection. HIKAU JACKSON." 

SI21. Wben an iutauouit, pqmU« to iMurer, b Indoned ipo- 
daDr it BUi7 ueTerUwleM bo fortbor n^otUted by delivery; bst 
the penon Indoruns ipecially ia likble ei indoraer to only mch 
bolden »a make title throDsh Ua indoraement. Thia would aeem 
to indicate that where an iBatrament orisinally payable to bearer, 
n eo made by blank indoraement, it may atlll be paawd from holder 
to bolder by mere delivery without the dsnatnre of the apecial 
indorsee. Tho liability of the special indoraer is conflnod to thoae 
who acquire title thronch and by reaaon of bis apecial indorsement. 

8122. Where an instroment ia payable to the order of two or more 
payeea or indoraees who an not partners, all must indorse, anieaa the 
•ne Indorsing has authority to indorse for the others. 

8128. Where an instrument ia drawn or indorsed to a person as 
"eaahier" or other fiscal officer of a bank or corporation, H la deemed 
iwfana facie to be payable to the bank or corporation of which he la 
■oeh officer; and may be nefotiated by either the Indorsement of the 
bank or corporation, or the indorsement of the officer. 

This section overmles many former decialona. Under this section 
an instroment made payable to or indorsed to the "eaahier" or 
"treasurer" of the Broadway Trust Company ia declared to be paya- 
ble to the company, and may be indorsed by either the company or 
by said eaahier or treasurer or other fiscal officer. 

8124. Where the name of a payee or indorsee is wrongly deiic- 
nated or misspelled, he may indorse the instrument aa described in 
it, adding his proper signature, if he wishes. 

Where the check is made payable to "WiUiam Brown," and the 
payee intended spella his name "William Browne," he nay indorse 
It "William Brown," aa written in tiie inatnunent, and that will suf- 
fice, or he may first indorse it "WiUiam Browne." The latter method 
ia good practice, and ia in faet required by careful payors or In- 
doraees. 

8126. Where any person Is under obligation to indorse In a 
representative capacity, he may Indorse In such terms as to n^a- 
tWe persona] liability. 

8126. Except v^rt an indoraement bears date after the ma- 
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tnri^ of an instnunent, every negotiation is deemed prima facie 
to have been effected before tbe instnunent was overdne. 

3127. Except wbere tlie eontrair appears, every indorsement is 
preHomed prima facie to bave been made at the place where tba in- 
strument is dated. 

3128. An instnunent negotiable in its origin continnes to ba 
negotiable until it has been restrictlvely indorsed or dischargod by 
payment or otherwise. 

3129. The holder may at any time strike out any indorsement 
which is not neceaiary to bis title. The indorser whose indorsement 
is stmck ont, and all indorsers snbseqnent to him, are by it relieved 
from liability on the instnunent 

3130. Where the holder of an instrument payable to bis order 
transfers it for valne without indorsing it, the transfer vests in the 
transferee snch title as the transferer had in it, and the trans- 
feree acquires, In addition, the right to have the indorsement of the 
transferer. But for the puipose of determining whether the tnni- 
feree is a holder in due coarse, the negotiation takes effect as of the 
time when the indorsement is actually made. 

An Instrument transferred without indorsement is treated as a 
chose in action assigned to the purchaser; a contract on which 
the assignee may bring an action in his own name to enforce, btit 
subject to all the equities and defenses existing ^fainst the prorlom 

S181. Where an instrument is negotiated back to a previous 
party such party may, subject to the provisions of this title, reissoe 
and further negotiate the same. Bat he Is not entitled to enforce 
payment of it against any intervening party to whom ha was porwn- 
allyUaUe. 

3182. The holder of a nego^ble instrument may sue on it in Us 
own name and payment to him in due course discharges the Instru- 
ment. 

8188. A holder in due course is a holder who has taken the in- 
strument under the following conditioaa: (1) That it Is complete 
and regular upon Its face; (2) That ha became the bolder of it be- 
fore it was overdne, and without notice that It had been praviovaly 
diabonoied. If mak was the fact; (1) That he took It In good faith 
and for value; (4> That at the tima. ft was negotiated to Um he had 



:.vGooi^Ic 



NEGOTIABLE INSTEUMENTS 



no notice of ftny infimilly in the inrtmment or defect hi the title 
of tke person nefotietiiis it 

A Iwtder in dae coone bm; be Mid to be a bone Ade bolder, or 
holder in good fnith. He mnet bare eeqnired tbe paper lo good tiiOk 
fcom his predeeener. If hie acquisition of tbe paper be in mis' 
rMpeet ftandnJent he cannot claim the poddoB of a bona fide holdo', 
or holder in due coone. Where the holder in dae coarse acquires 
the instrament in conf ormitr with the above mles he can enforce 
payment of it in foU against all parties liable on IL A note pr6- 
vlding tliat any delinquency in the payment of interest "shall cause 
the whole note to become immediately dae and collectible" is made 
overdiie by the failnre to pay the interest iriten due, and a snboe- 
qnent taker cannot be a holder in dne coarse. A note payable one 
day after date is not overdne at any time on the day after its date. 

81S4. Where an instrament payable on demand is negotiated an 
VBreasonable length of time after its Issoe, the holder is not deemed 
a holder in dae course. (See S16S.) 

Bepeals the former role making demand note overdae immediately 
for pnrposes of transfer. A reasonable time is allowed before a 
demand insboment can be declared overdac. For what is a *^rea- 
•onable time" see definition. 

81S6. Where the transferee receives notice of any infirmity in 
the instrament or defect in the titie of the person negotiating the 
nme before be has paid the foil amoont agreed to be paid for it, 
he will be deemed a holder in due coarse only to the exteat of the 
amount theretofore paid by him. 

8186. The titie of a person who negotiates an instrument is de- 
fective within the meaning of this titie when he obtained the instra- 
ment, or any signatare to it, by fraud, duress, or force and fear, or 
other unlawful means, or for an illegal consideration, or when he ne- 
gotiates it in breach of faith, or under such circumstances as amount 
to a fraud. 

8187. To coBstitote notice of an inflrmify in the instrameat or 
defect in the title of the person negotiating the same, the person to 
whom it is negotiated mast have had aetoal knowledge of the infirm- 
ity or defect, or knowledge of such facts that his action in taking 
tiie instrument amounted to bad faith. 

S1S8. A holder in due course holds the instanment free from 
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M17 defect of title of prior parties, uid free from def eneeB sraitable 
to prior parties among thenuelves, and may enforce payment of the 
inBtnuncnt for the full amount of it against all parties liable on it. 
There are two classes of defenses — personal and real. Personal 
defenses are those that srrow out of the conduct of a particular per- 
son in regard to the instrument, and may be enumerated as: 1. 
Alteration; 2. Simple fraud; 3. Duress; 4. Want or failure of con- 
sideration; 5. Ulegali^, unless declared void by statute; 6. Payment 
or renunciation, or release before maturity. Although these de- 
fenses are available by prior parties among themselves, the holder 
in due eonrse is free from them, for none of them can be set up 
against his title. But with real defenses it is difiFercnt. Real de- 
fenses are such as attach to the instmment itself, and wUch are 
good gainst all persons, therefore t^ainst the holder in due coarse 
also. They are founded upon a right, good against all the world. 
These absolate defenses are five in number: 1. Incapacity to con- 
•tract; 2. Downright illegality of contract; 3. Forgery; 4. Statute 
of limitations; 5. Duress, where amounting to forgery. The person 
from whom it is sought to recover may set up any of these defenses; 
no one is proof against them, not even the holder in good faitb. 

3139. In the hands of any holder other than a holder in due 
course, a negotiable instrument is subject to the same defenses as 
if it were negotiable. But a holder who derives his title through a 
holder in due course, and who is not himself a party to any fraud 
or illegality affecting the instmment, has all the rights of such for- 
mer holder in respect of all parties before to the latter. 

If the holder of a negotiable instrument has transferred it and 
afterward re-acquired it, he is remitted to his old position, as if 
everything since his transfer had been wiped out, unless his title 
was defective, in which case he could not better it by selling the in- 
strument to a holder in due course and buying it back again. 

3140. Every holder is deemed prima facie to be a holder in due 
course; but when it is shown tliat the title of any person who has 
negotiated the instrument was defective, the burden is on the holder 
to prove that he or some person under whom he claims acquired the 
title as holder in due course. But the last-mentioned rule does not 
apply in favor of a party who became bound on the instrument be- 
fore the acquisition of such defective title. 

3141. The maker of a negotiable instmment by making it en- 
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esges Uutt he will pay it according to its tenor, and admits the exis- 
tence of the payee and hie then capacity to indorse. 

3142. The drawer by diawing the instnunent admits the exiateiice 
of the payee and his then capacity to indorse; and engages that on 
due presentment the instrument will be accepted or paid, or both, 
according to Its tenor, and that if it he dishonored, and the neces- 
sary proceedings on dishonor be duly taken, be will pay the amount 
of it to the holder, or to any subsequent indorser who may be com- 
pelled to pay it. But the drawer may insert in the instrument aa 
express stipulation negativing or limiting his own liability to the 
holder. 

3143. The acceptor by accepting the instrument, engages that be 
will pay it according to the tenor of his acceptance; and admits — 
(1) The existence of the drawer, the genuineness of his slgoatore, 
and bis capacity and authority to draw the instrument; and (S) 
The existence of the psyee and his then capacity to indorse. 

3144. A person placing his signature upon an instrument other- 
wise than as maker, drawer, or acceptor, is deemed to be an indorser, 
unless he clearly indicates by appropriate words his intention to be 
bound In some other capacity. 

3145. Where a person, not otherwise a party to an instrument, 
places on It his signature In blank before delivery he is liable aa in- 
dorser, in accordance with the followinfr rules: (1) If the instru- 
ment is paysble to the order of a third person, he is liable to Uie 
payee and to all subsequent parties. (2) If the instrument is paya- 
ble to the order of the maker or drawer, or is payable to bearer, be 
is liable to all parties subsequent to the maker or drawer. (3) If 
he signs for the accommodation of the payee, he is liable to all par- 
ties oobsequent to the payee. 

The only liability that a regular indorser incurs is to subsequent 
parties. But one who indorses an instrument before delivery is not 
a regular indorser. He is called an "Irregular indorser," sonutlmea 
aa "anomalous indorser." His function is usually that of a kindly 
person who loans bis name to fortify the credit of some one Un 
worthy. Formerly his position and liability were difficult and con- 
fused. He was sometimes held to be "first indorser," "second In- 
dorser," "joint maker," "guarantor," etc. His status la now fixed 
as an indorser purely, and his liability definitely fixed, being chargea- 
ble only after presentment and notice of dishonor. 
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8146. Ever; person negotiating ta infltrament by delivery or by 
« quJified indorMment, warrants — (1) That the inotroraent u gen- 
nine and in all reapeets what it purports to be; (2)That he has a 
good title to it; ^3) .Tlttt.1tll£rior parties bad capacity ^-^antraet; 
(4) That he has^no_^nowleds7 of any fact which would impair the 
■.nSSi^^t the instrument Or render it valueless, ^t T^isi the 
irepitialion iB_b2^§lix£Sr. ojt^yt the varranty extends in favor of no 
holder ~o the r thaa the inunedlate_ transferee. "'fhe'provTilons of 
Bnb'division three of this section do not apply to persons negotiating 
public or corporation securities, other than bills and notes. 

The person negotiating an instrument by simply delivery, wiUwut 
placing hia name upon it, and the person negotiating "without re- 
course" or other qualification, are placed upon the same footing 
as to the things they guarantee by the act of transfer, except that 
iq,_^e_cai|e_j2l-.d£Uvery without indorsement the guaranty is made. 
T he, transf errer is liable to no on e else. The ^wHnrMr »it.hniit re- 
rrtjirsti. hnjuaijgr, ^a liable to the ext ant of t.tp- rj ^rnn lee as stated 

in this section tj all mihu^gn^nt ^^Mpr|^ — 

3147. Every indfirnrr irhn indnnni Trith'nit tinaliftfafimi. warrants 
to all subsequent holders fn due course — (1) The matters and things 
mentioned in subdivision one, two and..lfiree of the next preceding 
■ectJ Mi; and (2) TVnt thi ■■'■*^^"^^■■^■'^Ji^»^_^^°J■l'"■> gf Ji" infjP""' 
ge_ntjvai id\a n d subsisting. And, in aSaition, be engages that on 
due presentment, it shall be accepted or paid, or both, as the case 
may be, according to its tenor, and that if it be dishonored, and 
the "TMIHUry Brgtl?v 4¥'y °° ^ "bonor be duly talcen, he ..willjjay 
the amount of it ta^ie holder, o r to any~ailbs e a ae nt indorse r who 
may be compelled topSytt: 

The general indorser without qualification warrants to all subee- 
qoent holders in due course that the instrument is genuine, that he 
has good title to it, and that all prior parties had capacity to con- 
tract. Also (in this respect differing from the guaranty of the trans- 
ferrer by delivery or by qualified indorsement, who simply warrant 
that they have no knowledge of any fact which would impair the 
validity of the instrument), the j^eneral in dors er aJtsftnltLtely gaaEKn- 
*V.'L^^^^'^^°™^''' ^ ^ valid andT Hhtf n llv in existence at the time 
of Jua-ondonemenEi"^ addition be engages to pay the same under 
the conditions as stated in the last paragraph of the seetioa. 

814S. Where a person plj^ces, his 'THlf('*''"liy* -"" vn ■"-'-■^ ""■"<■ 
negotiable by de^ieiy he incura all the EalinHeB of an iaigner. 
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3149, Aa reapecta one_^ottte r indoracr a are liable prima fade 
in the order in which ^ey infl6 He; bat- Kviriannn-iii -°''""nih'* to 
**12^*''**" " Vl ir""" *- "-"Iff tKnm.ni^f. .] thoy havc agTecd oUiCT - 
wise. T"'r.* I J I j ' 1l~*IITVflTnii nrhp J"-!-"" are .deemed To* 

inSuu- J a iuUj a nd M ierally. 

' 3160. Where a broker or other agen t negmiutBs a n in atmmeat 
■ritt^niif. in><n.^j^^fr he_incur3_all t ^e lia bilities preacribed by aec- 
tion three thonaand one hundred forty -seven, unleM he diacloaea t he 
name stiuMUSSS.'!*^ *"■? ♦J^f f "T*:.!^^ _**? i ff a6t'"ff ""'t ■" Agent. 

3151. Presentment for Moment ia not necessa ry in order t g^ char ge 
the pei^ji.^BSEniir'ttBtReon the instnunent; bat if the instrument 
by ita terms is payable at a special place, and he is able and willing 
to pay it there at matarity, such liability and willingness are equiva- 
lent to a tender ot payment npon his part. But except as herein 
oUMTwise provided, pffjurHBgnt f"' pnYi ment is necessary in order 
t»- fT^nnrg- 1 <i r rtwirw a nd ind iTmiirti 

Whai-H t,ht>rej s only one pers on — th e make x_flg-dp>wer — ^liable on 
an instmment it Is not necessary to present it to him for pasrment. 
He is supposed to know ^lbb -fats nhligiMnnn );ipfm pB rJii p. But 
wbeiaJliBrfi_atfi^mdoraer8 it is diSferent. The contract of theln- 
dorser in effect is tIiiEi~ "i-wHTp^^ this instrument if the other 
parties liable do not, but it must be presented to them first, and no- 
tice of their refusal given to me." The provisions of the sections 
which follow apply to iiutruments where others than the person 
primarily liable are to be charged. 

"But where a promissory note is in the body of it made paya ble 
at a particular place i t must fr g prpipflfp/i n t j fhu r, xijf^ in nrH«r to 
renSerthe aiaker liable. (R^ffiQing, as stated, to cases w here tlt ere 

irn iniinrsnrn ) But w hi'm g nlir fhn ipHhuy i |n linkla^ prpapHtjiwant 

f or payi 'i'"'t i« 'innrr""""r in order to charge him wbetlier the in- 
strument is payable on time or on demand, although it is made pay- 
able iit_» partjp ^l y p lace." 

Where an inatrument ia payable at a certain bank or other desig- 
nated place, if t he funds are there fo r t>nit piirpngg it (s equivalent 
to ■ j-*mJfr flf rityni""' T-^ r'''"°flC5, the lia bl e par tyHBe keeps 
his tender good, except, of coarse, as to a holder in due course. 

3162. Where the instrument is not payable on demand, pres ent- 
a\gnlj nyt be made on the day i* f»i1» line, Where It ia payable on 
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dema nd, p rewntment muat be made yithm a reaeona ble time alter 
Us iflsae, ezcspt that in the caac of a bi ll~tFF ^Twtwn^, preaen tment 
for Dsxneiii will be sufficient if made_mUun.^_£eaiaiiahIfi_tlae^t«t' 
tbalfja^ negflti&tii&n of it 

"Where the instrument is payable on demand^ ptesentinent most 
be made within a reaaonable time after its isaoe in order to render 
the drawer liable, and within a reasonable time after its indorse- 
ment in order to render the indorser liable. If it be not ao M eaented 
the ind oraar ia dischargred." 

3163. Presentment for payment, to be juffici ent. must be made — 
{1) BxJJlfiJlflliler, or by "jmc p'"^i?" ""fhnriT.gfi tn receive paymcDt 
on his behalf; (2) At a r eaaonable hou r on a bnaineBs day; (3) At a 
pmpgr plnf-g aa herein defined; (4) To the person primaril y . lia ble on 
the instrament, or i f he is abse nt or in^sssanble, to any person fo ond 



at the i^lacfl w hfire thii p reaent ment is ma de. 

3154. Presentment for payment is made a^ thg jironcf place-^ 

<1) ^Cbfife a place of payment is sg^^l^d in the ins trume nt and it 
is there presented; (2) Where no place of payment b specified, but 
the a ddress of the neraon tojia ke paym ent is give n in the inatrum ent 
and it is there presented; (3) Where no place of payment is speci- 
fied and no address is given and the instmrnent is presented at the 
miml nlf .B of bug^ess orresijlence of the person to make payment; 

(4) In any otEer case if presented to the person to make payment 
ind, or if presented at his last known pla ce 



3166. The in3trament_i|uuLliB-«a 



. . " **■•■ nrm"" frog 

rUTTT""*'- is demanded, and when it is paid most be delivered up to 
the party paying it. 

3166. Where the instrament is paya ble at a ba nk, presentment 
for payment moat be made during ban king ho nra, unkflgJliajienon 
to make payment has no fnn da tfigW W m eet it at anv^ti me dar ing 
the.d»y. in which case presentment at^Q^Junz be^re tSTbank ia 

rli^mfil ijji t>mt ^^y in iiiifq^;}«nt.. 

The pe non to make navment ha s un til the close of ban king hours 
of the bank where instrument is made payable i n wliicE Tojig.it,' 
and if before the close of snch hoars he deposits money enongh to pay 
It, a j^BTifl pn*-""*- ■" **"■ •*'T '° rir°""*^"i and not sgffleiegt pre- 
seq^Bsnt. 

3167. Where a person primarily liable on the Jnrtmmeat is dead. 
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and nff place of payment U apecifled, prMestaent for payment mnit 

be made *^ b i n r° ' "npwn i nat i t l irn if auch there be, and If, 

with the exercise of reaaonable diligence, he can be found. 

81S8. Where the penona primarily liable on the initrament are 
liable ae juttnara, and no place of payment is apecifled, present- 
ment for payment may be made to "^y ""^ nt ♦ham, eyenjboufi^ 
there hsi bieaj dissolntion o^ th e firm. 

8169. Where there are ■exusl.persona, miL-psjAners, primarily 
liable on the instmmeut, and no p l ace of yaytfient ii specifie d, pre- 
seDtmejit niTint.hr ma^i It *'"tii |" 

&160. P tgentment tor payment iajflLr Milre d in order t o dm rge 
the draw er where he lias no right to eineet or reqgi re that the 
dnweeor_2S£eptor will pAx tbft.ilWtrn'Qc^ 

slsi. Preg entmerit for p ayment i s not reqoir ed in order to diarg a 
an Indorser where the mstniment was made or accepted for "bis 
^~^^UBJBRd)>ti^ and he hu_iu). reason to'exs^ect'that the iostmment 
will be paid if preaenled, 

3162. D ela y in making presentment for payment Is excused when 
delay is caused by circumstances beyond the control of the hold«r, 
and not imputable to his defa ult, m iscond uct or negligence. When 
the cvuftiif '*n!'][,""fll tf> pjr°"*~ prese ntipent mjst pelade with 
reaionaUe diligence. 

8188. Previntinent fs?^ jtftXiaeAt_is jlissensed with — (1) Where 
after the exercise of Te%g9nsblfi.iiUligence praBUltBL*°^ *" required 
by this title can Qqtbe made; (2) Where the drawe e is a fictia ons 
pgssM; (8) By wtiias^ presentment, e xpreas ox Iny lJed. 

8164. The Instniment is dishonored by nonpayment when — (1) 
It Is dniy presented for payment and naT ment is refus ed or can 
not be obtained; or <2) Pre sentment is excused and the instrument is 
overdue and unpaid. 

8166. Subject to the provinoaa of this title, when the instrument 
is dlshotwced bf- noQBiiBnent, an immediate right of recourse to all 
Unrtiee mil iiailiisilji liable qu it accrues to the holder. 

8166. Every negotiable instrument is payable at the time fixed 
in jt-withont grace. When the day of maQjELt^lalls upon Sunday, 
or a twliday, the instrument is p§xahle on the nert sge^eeaiBg ^usi- 
nass day. Instruments falling due or becoming payable on Saturday 
are to be presented for payment on the next succeeding bSSlnesa 
day, eM ^pn t that instruments payable on demMiTlBKy; at the option 
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o f thaJ tolder. be presented for payment befo re t welve o'clock n oon 
on Satar day wben that entir e day is not a holiday. (See S134,)~~' 

8167. Where the instmment fa payable at a flxed period after 
date, after light, or after the happening of a apecified event, the 
time of payment ia determined by e jcclgding thq H [^y f rom whic h 
^%Jbu9 '1 *t hflf^Tl *^ "'"i *nd by in clu ding the date of papmnt 

816S. Wher e the infifmmnifjii meitn p«yihlp ift- fl ^™^^ it la 
eouivalent to an orde r to thejiank t o pa it-the a amr (nj t.^ g a<-fnnnt 

of the p»n»».-iJiol ^p{|<-f.> H>n^^.n^ 

3169. Payment ia made in dn e conrie when it Is made ^ t or jtft er 
thgjnatprityoT'tbe'matrument'ib beholder of it in^od faith and 
w ithont'noHce ^ that his titlejs defective. 

8170. Except 'tis herein otterwiae provided, when a negotiable in- 
atroment has been dishonored by nonacceptance or nonpayment, 
notice of dishonor moat be given to U>e drawer and to each indoraer 
and any ^»-«wp»- or in dopa er to — '•p— f-^h nntirn ii n"f y*'"" i> 
JiSS^^Qgd. 

Ns^^ of ,dubsiui£Ja..t)u .bxwging, eitjti^ vert^ly or by ^Hnn-. 
to the knowledge of the draj er or iiu^ocser of an instrament ^e f act 
that it has been ^rs^gited and not accep ted 9C_iii4d. In additio n 
to the statement of the fact of dishonor t he not ice sboold ijso coo- 
tain an annonncement of the integitjon to took *•" l*!** IHT'T ""♦^r^ 
for paymentr 

'3171. The notice may be given by or on behalf of the holder, or 
by or on behalf of any party to the instrument who might be com- 
pelled to pay it to the holder, and who upon taking it ap would have 
a right to reimbursement from the party to whom the notice is 
given. 

8172. No^ce of dishonor may be given by an apent eitiier ip jus 
own name o r in & e name of any party ""^^fli-fl tir piTn nnMrn. 
whet h er thtTiiartilSaLlafl princijal or htir _^_,^ 

8178. Whtfe jrptice is ffiven^bj pr^^on behaTfbf.jUie [holder^ it 
'"Tim fnr *ht hoDTfit /■'' all subsequent tudders and atl iprior partje i/ 
who have a right of_recojOTe againat JJuijarfy to whom it is given. 

3l7T.~' Where notice is given by or on behalf of a V^rty entitled 
to give notice, it inures for the benefit of the holde r and ^Q i^^es 
Butiffgpent^ tha,jmty to whom notice is given. 

SnB: "Where iiie instrument haa been dishonored in the hands 
of an agent, he may either himself give notice to the parties liable 
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on it, o r he may give notice to hia principal. If h« yive notice to hia 
principal, he mnst do bo within t.h« Mfim time aa if he were the holde r, 
and th« princip al upon the receipt of aach notice Jl't .tilg"^^ the 
8ams,Jim£ fir riTing nntitr as if the agent had been an independ- 
ent holder. 

3176. A written r nHa— nai^ nn^ jp^ Tip;""*! «Qd an iQjyjfflcient 
writteflJieiice may be auppUmefitflf) ^nil '"''''^■'wi ify verbal com - 
municgtion. A miafl egcr iption of the iaatmment d oea not v itiate tne 
noEice anless the party to whom the notice is given is in fact misled 

8177. The notic e may be in xsJiiJie <i£. merely g^l and may be 
, ffiven in any terms wUch aufflclently identify the Instrument, and 
indicate that it has been dishonored by nonacceptance or nonpay- 
ment. It may in ill f"" he given l^^jjeliserine it personally or 
through thejuils. 

3178. Noti£fi_2£jli^onor may he given e ithe r t o the pa rty him- 
JtU ftf *^ >ijp agent in that beha lf. *" 

3179. W hen any Ba Jty--** aaad and his death is known to the 
party giving notice, the notice must be given to a p-jiy""' r^nr c- 
sentative, if there be one, and if with reasonable diligence he can 



be fonnd. If t^nrn hi 



■ ■■.1 ■■f.mntnfiirn nftlpjfP play llB 



sent ts, the Jut resi^gnce or l&at nJace of hrsiaum of the de^yaaed. 
' 3180. Where the parties tn hn n^ jtiftpH a ra nart nera. notice to 
any onegjctner is notice to the firm even though there has been a 
diBBoiution. 

8181. Noticp ;to joint^ partjea who are not partners must be given 
to each of them, unlcae oneof them hasauthority to receive such 
notice f 0£_Uie_atber8. 

3182. Where a party has been a dj'ndg ed^i ' — ' — r* "t an insol- 
vent, or has made an assignment for ttie benefit of creditors, ng^ce 
may be gizan giUipr to *%t jr'*r ^'~"'* or to his tr ustee or aaaig nee. 

3183. Notice may be given as soon as the instrument is dishon- 
ored; and unless delay is excused as hereinafter provided, must be 
given within the times fixed by this title. 

8184. Wliere the persjuL.civing and the peig{U)..ia,jeceive notice 
reri de in ^ pun^^jace.' notice must be given in the following times: 
(1) If given at'TEeplip^'uf busiuess of the person to receive noticot 
it muat be given ^-*pjD **•- -'"■- ■~* iuulBMS-baara on the jdAK^^ol- 
Igwing; (2) If given at his residence, it must be given before the 
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nsoal^bgiiB on the 6mj foQowing; (S) It unt by agfiHf it must b* 
J ep^ai ted in the p oat offic e in time ^gjaach '■■it 'n iniK' '^o nrae om 
the -<°y *"Hnw^''ni 

3185. . Where th e person ^vin^ and the person to receive notice 
rendea i J^ffere nft pl»cea. the notice moat be given within the fol- 
lowingr timet: {T) If Bent b^mail, it mnat be deposited in the poit 
office in time to,^ bymail Ht g dy following t>w iT»y nf jjiiftnnf, 
or if there be no ni«il lit m convenient hoar on that day, by the 
next mail thereafter; (2) If griven otherwise than throng the poti_, 
offic e, then wiQji£^ the .time that n'o tice would have bggo. receyied 
in due conrsejifjnail, if it had been deposited in the post office witliin 
the time specified in the laat aobdiviaion. 

8186. Where notice of dishonor ia duly addressed and deposited in 
_^£jiaat-affice, tiie s ender i s deemed to have griven due notice^not- 
withjrtanding «ny \niScaiT'»g^ in the mails. 

" 91ST. ■ Wotice is deemed to have been deposited in post office when 
deposited in any bTmn^i.jiagL. office or in any lette r box under the 
contro l of the pqBt_oSLcs.jl^>artment. 

3188. Where a p arty rece ivea notice of ^^iahooor, JieJui, after th» 
receipt of sacb notice, the ^me tiipe for r'irr p"**" to an teced . e nt 
parties tlutt,.ths-hAlde£_h§s. aft£jL tba J^ishonpr. 
**S189. Where a party has a dded an ■^'^r'" *^ lue ai^atnre^o- 
IllT— "* ■"''fhnTlflr r*"-* '^" iifit. Jj- that r-'''--— : but Jf he ha aJTroti 
given such addreaa, then the n otic e must be sent aa follows: JT) 
Either to the postjiffiea neuBft to his pjaca of reajilgnce, or to tlM 
P mI offi ce where he ia ac cnitom ed to receive his le^tters; or (2) If he 
Vfti in rn- place, and h&VA.his place of ^■■■t'"flW '" ^T^fltl^''^l notice 
■aay be sent to either ptac^; or (sTif he ia sojourning in another 

pbtee, notic e iQS£^S^3^t to the jjjBce where he "[jrj 't Bat 

where "■*' lflf'''f iajictually received by the party witjun the time 
8pecifle!liB-4hi»>title, i^wDTbe aulTlcieni, tjuuish not aent in.accord- 
auce with tbe^ re^tiirements' of thia aection. 

^90. " Notice of dishonor may be waived, either before the time 
of givinp.Qotiailaaa'rived, or after the omission to give dde notice, 
and the waiver may be ezpr^BJtCJOUiUed.... —-— _ - 

9191. Where the 'ulXO' iWw^jfftf^^fl^ ^n ttu instrument jtself, it il 
biiidbi|;^apon all parties ;JI>at where it is wziti«n atioxe QA signatoro 
of an indorser, it bind; Um-only. 

S192. A miv^ of potest, whether in tlie caae of a foreign bill 
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of szeluBte or othar neKotimble initrnment, i» degma d to b« a 
inizsr not only of for nwl p rotert. bnt «Iao of prwen tmeot and 
notice of ..dulionor. ""' ' 

8195. Notice of dlalionor ia diCBSBB^d with when, after the exei^ 
ciae of reaaona ble d iHgenee, It can not be given to or doea not reach 
tha parfie8~BbngEr~to be charged. ~^~ 

S194. Delay in giving notice of diahonor is ezcoaed when the 
delay ia eanaed by circnmatanceB beyond tbe control of th« bolder, 
and not Imimtable to his dgfaalt, mJiGflndact or n eglige nce. Wben 
tbe eatiae of delay ceases to operate, notice mast be given with rea- 
•onabla diligence. 

8196. Notice of diahonor la not rQQBiud to be g^ign to tbe draw er 
tn eltiier of the following caaeii: (1) Where the drawe r and jrawee 
ara the SMie^ji^win; (2) When the dgxee !s a flcgUiuyLJterson or 
a peraon nat Ji a vi a g <f e ifcy ts aewtr a ct; (8) Wben tbe jrawer ia 
a person to whom tbe inatniment ia prgs^ted for payioen^ (4) 
Where tbe drawer has no right to expect or require that the drawee 
or acceptor will honor tbe instnunent (6) Where the drawer baa 
coi^temudad- payment. 

JUA&y No^ct of jliihsnor is not reaafrtd to be giggp to an 4q,- 
t doner fa either of the following caaea: <1> Where tbe drawee ua 
lletitiotu person or a peraon not having capacity to contract, and 
tbe t-|«»- — .~. — .— allbaJvt at tbe time he indoiaed tbe instm- 
ment; (2) Where the bidojswr '■ t?" IW""" to whom tbe fnstmment 
la prtiailted.iqX4UUment; (S) Where the J^ntrtroment was made or 
accepted for bis acepnunQdAtion. >.<--■ — 

S197. Where {|ae notice of diahoiwr b2..aflnacceiitance has been 
given notice, of a subsequent diahonor by no npaj jnent ia nSFnecea- 
•ary, unless in tbe meantime the instnunent has been accepted. 

8196. An omission to give notice .of dishonor by n iSIIiuill ptance 
does not prejudice the jjgbta of njioldpr in due coarse |i ub3"equgB|n 
to tbe otnisaion. 

SISif. woere any negotiable instrument baa been dishonored it 
may be protested for nonacceptauce or nonpayment, aa the case may 
be; bat protest ip not required, except in Uie case of for eign bill a of 
exchange. 

3200. A negotiable instrument is discharged — (1) By p ayment in 
due course by ox on bebolf "^ thfl flriliripal .^^l)V»^i (2) By payment 
in doe coarse by the par^ accommodated, iritere tiie Initroment ia 
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mad* or uetytod for weoBBaiod»tloii ; (S) By tlw lnt«i>tioi»l,cftit. 
""."■'MflW "^ " N* **^ hgld"*; <4) B y any o ther act which vlU 
''**^**^rC-* "^T*^ w ntr»^t for th« paTm ent of^monsy. An tnstm- 
mant ia discharir«d by accord and wtUfKctton by &e ncoipt of aoma 
collateral thing from tho maker or acceptor. If the holder ehoosea 
to accept a male lutaad of the money valoe of the pqwr it dla- 
eharKM the obligation; (5) When th e, principal d ebtgr becomes the 
ho l4M of the inatniment at or after matiirity in hia own ngia. 

3201. A penon McaDdarily liable on the instrument is diBchaiKed 
— fl) By any act_which diacbarges the inatniment; (2) By th^inteft- 
tional cancellafibn "ot~btt'g!gfltfure"'Ey^ Uie holder; (S) By tfr^^ia. 
■ ahatg e of a jg iar.Krty. ThU Tn»i«Ti^ lf'"^irM ^T ftJ P*OT «ot betwvea 
the partiea and not to dtju-harg« by ngynHnn nf [gy. flina, the dla- 
chu^ in baipcrapicy of the maker of a note djjaa-aat a{[gct Un Ua- 
hiiiJv- oT'tke ot her partje a on the note. Tba.J:iacharBe of an"^ 
dpraer baoaBaa -«ttt.j|ptlfled of dishonor wonld not dTsc'EMB e Bih a r 
indorsers prope^<c_ notified. But^the diachar^ or release of an 
indoraer By the holder releases all subsequent indoi^en. It ia ta 
sach'diachaiKaa Uiat the atatute refera — releaae by agreement where 
not contrary to law; (4) By a valid tender of pajnent made by a 
prior iMrty; <6) By i^^nleaaeof^ the Jtrigsijial debtor, j^gTes^tha 
ho^ePs'ngJit o f raconra e" jgaiiiat the party aecondaril^ lUbla ia 
expreaslj .ceaerved. (6) By any agreement binding npon the Jiolder 
to wd^nd the ^|ne of parent, or to pgatpone the l^older'a right 
to enforce the JjnilTUX"**. unlegs made VQth the assent of the' party 
aecondariIy|~l'<>^^i °' nnleaa the right of recourae againat aneh 
party is expreaaly reserved. 

8202. Where the instrument la paid by a party aecondarily liabla 
on itt'it Ts'not discharged^ but the partj so payjii£.it is remitted 
to his'former rights aaVegarda all prior parties,- and be may strike 
ont^Ela "own and all subsequent Indorsements, >tid again negotiate 
the &i8truraent,\except-^(l) Where it is payable to tbe order of a 
third petaon, and '^m been p^d by the drawer; and (2) Where it 
waa made or accepted for accommodation, and has been paid by 
the party accommodated. 

S208. Thg^balder may expressly renounce his rights against any 
party to the instroment, before, or MStexHt maturity. An absolute 
and unconditional renunciation of his rights against the principal 
debtor made at or after the maturity of the inatmment discharges tba 
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But a Tennneiattcm does not sff«et the ri^te «f a 
Mdar Id dns eonzw without iiotie«. A^renm^ltisiL^C^ ^ '" 
wrtttaCt vnlMi tiie fautnunent is delivered np to"th < peraoa prftmrily 
liabic-iniii: ^~~* 

'"8W*r "X" ^Bcgl htioii Buule nninteutioiuilly, or tin.ia.- f n^jnt^v. 
or without the sutbority of ttiie^hiajder, la inoperatiTe ; but iriiere an 
intrumiR or any rignatore on it appears U Ave been cancelled, 
the Iwir dea of n mo/ Hea o n the pa rty who aUegc a that the can cella- 
tion wu maj)( iiaJiit£!itJonally, or iinder~V~fRlltlke or without au- 
thority. 

8205. Where a oegotiable inatrament is materially altexfidJBi^''- 
rat^the jwaiit at ^ parties liabU Mn.- "i '* fl i|V"' ded.\ exy nt a y 
acainst a party who lias liIniKlf made, aatborized or assente d to\ 
the alteration, and SQbsn<Beirt Indorser^ Bat when an inslxnmenE 

' >■■ tm iBAterially altered and la is the hands of a holder in dae 
cosrae, not a party to the alteratioti, he may eaforee payment of it 
afiCQcdinir to Ute^Uicillsl_^Dor. j^^ '^* 

8206. *-t r" — "iTi ¥h'7'' thiiirrr^ ^"^ ^^ <l^t»: (2) ^« 

sum payable, either principal or interest; (S) The time or place of 
payment; (1) The nomber or the relations of the parties; <6) The 
medium or cnirency in which payment ia to be made; or which adds 
a place of payment where no place of payment is specified, or any 
otlier ehanse or addition wideh alters the effect of the instmment 
in any respect, is a material alteration. 

8207. A hill of exchange Is as nf^ynnriitlnfin] ypj'"' in writing 
ad dr e ia ed by on^peribn to another, sigsed by the person giving it, 
leqoiring the persoiTto whom' lE is addressed to pay on demand or at 
a fixed or determined fntore time a sum certain in money to order 
frjo. borer. 

8208. A bill of Itself does not operate as an assignment of the 
fnnds in the hands of the drawee available for the payment there- 
of, and the '^^rj' " ""* ^'■'■l" "n t*** b'" unless and agtiljte_ac- 
Mpte the same. 

3200. A bill may be addressed to two or more drawees jointly, 
frtiether tbey are partners or not; b at not to two or mor e drawees 
ia the "Jtfir"'*^''"' 9r iff snc cession. 

8210. An iijiai hill of exchange is a bill iriiich is or on its face 
purports to be, both drawn an d payable wi*^*- flili it-** Any other 
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Irill ia a toreign bill Unless the eontnuy Kppsftn on the face of the 
kill, the holder may treat it as an inland bill. 

(INLAND BILL OF EXCHANGE, DRAWN AT SIGHT.) 
tl00.00 Sacramento, CaL, July 4, 1960. 

At sight pay to Henry Harrison, or order, one hundred 
dollars, value received and charge to account of 

HIRAM JACKSON. 
(INLAND BILL OF EXCHANGE, DRAWN AT THIRTY 

DAYS' SIGHT.) 
tlOO.OO Sacrainento, Gal., July 4, 1950. 

Thirty days after light pay to Henry Harrison, or order, 
one bondred dollars, value received and charge to the ac- 
count of HIRAM JACKSON. 
TO HABSHALL & HORN, 
Los Angeles, CaL 
(INLAND BILL OF EXCHANGE, DRAWN AT THIRTY 

DAYS AFTER DATE.) 
9100.00 Sacramento, CaL, Jaly 4, 1950. 

Thirty days after date pay to Henry Harrison, or order, 
one hundred dollars, value received and charge to the ac- 
count of HIRAM JACKSON. 
TO MARSHALL A HORN, 
Los Angeles, CaL 
The above are all drawn and payable within the same state and 
are therefore inland bills. Pfti-oign t>i]lB_ would have exactly the 
■awiyfivrn^ j^-jj^^t t*lft^ t ^6v woold be druw H m one'sttttrorco untry 
aqd^Jpayabl e ja_jy!2 ^ eA. .. |^^~ 

3211. Where in a bill. ldrawer and'Htywee are the same oerson, or 
where the /draflrB^''*°°^*^Ttltj""V]^™r'i or a ^6nUiiB.Jiat. Irving ~U~ 
pacHy to contract the holjief. i(itut..treat the. instnmust, at hiq oji- 
/"Boj i, eiUier as-^ bill -el'exchan^e or a promluory note. 

^212. The drawer of a bill and any indorser may insert on it 
the name of a person to whom the holder may resort in case of need, 
that is to say in case the bill is dishonored by nonacceptance or non- 
payment Such person is called the referee in case of need. It is 
in the option of the holder to resort to the referee In case of need or 
not as be may see fit. 

S218. The acceptance of a bill is the signification by the drawee 
of his assent ta the order of the drawer. Th« acceptance must be 
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in wriUnj r.TllI ligMnl hy thLJQWM. It mtut not wcw wm th«t the 
'Xrawee will parfonn hia proBilM~Ey k ht othar me am A mi th> b m- 



aZid. The holder of a bHl praunUnc it for ■eeoptanee ■ 
jpiite that tba aeeaptanee be written on the blU and, if meh ^ 
ia refused may *';2^^'lTI Till! t- ^*T^nnn^'^ 

8213. Where an acceptance is written on a paper other than Aa 
bill itself, it does not bind the acceptor except in fanr pf a pen^ 
to. wbpgtjt igjhawn and who, on the faith thereof, neeirea the bill 
for value. 

8216. An imconditi^pal promise En writdnf to accept a bill ^ffflr* 
it JS'dsiawn is deemeS an actual acceptance In favor of every person 
who, upon the ^ith there of, receives tlie bill for yalne . 

8217. The drawee Is allowed twenty-four hours aJFter presontnteBt 
in which to decide whether or not he will accept the bill; bnt the 
acceptance, if fiven, d_BteB as of the day of presentation. 

S218. Where a drawee to whom a blU fs delivered ^r acceptance 
destroys^j^s^jsme, or ^foses within twenty-four bonxi after such 
delivery, or within such other sjagod as the holder may allg w, to 
return the bill accepted or nonaccepted' to TEe loTder, he will be 
deemed to have accepte^ the suie. 

821S. A bill may be)^accBi>ted] b^ore It has been signed by the 
drawer, or while otherwise incomplete, or when ft Is^i^uB^oe, or 
after it has been disEcinored by a' p revion s r efus al to accept, or by 
nonpayment. But when a bill payable Ktter sight is dishonored bf 
nonacceptance and the drawee subseqaently accepts it, the bolder in 
the abaepce of anjr di^acaat ggreoment, is entitled to have the bill 
accepted as of the d^te of the fi»t presentment. 

8^20. An acceptance is either gene ral or quaUfled. A general 
acceptance assents without qualificstioa to the order of the drawer. 
A Q ualifi ed acceptance in express terms vwles the efect of the biQ 
as drawn. 

8221. An acceptaniie to pay at a particular place is a general 
acceptance, uulfi&B it expressly atatee tliat the bill is to be paid there 
only and not §ljewhere. 

3222. An acceptance Is qualified, which is — <1) Copditiooal. that 
is to say, which makes payment by the acceptor dependent on the 
folflUment of a condition stated in it; (2) Parti al, that Is to say, 
aa acceptance to, fiay fart only of the amount for irtiich the bUl 
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U dnkwa; (3) Local, that is to say, &n acceptance to pay only at a 
parUc9lu-pl>cer74) Qii^Ufled..M. tojime ; (6) The acceptance of 
aome. one or more of the drawees, but not of al l. 

^T RADE ACCE FTANCEgr^Theae Inetrumenti are recent in com- 
mercUI enierprieei and there ia no precise law yet deTOIved. The 
iDstrument Is a bjg^ of exc hange, drawn to order, haxiiu£_a..^s£nfte 
maturity, and payable in dollars in~tfie~mited Stetes. (Foreign 
trade acceptances are being developed by the Federal Reserre Bank, 
but are not now — 1919 — in force). There are two kinds, persona] 
or bank. Personal are those signed by a person, firm or corpora- 
tioa. They ,^ffer fro m a proml^y or^; note because they carry no_in - 
jOTert, and can coyer no.obUga^on rTr-r*,thr[^..iiritiinr f"*" tt"i 
of goods. 

Tb« method in use is this: When a person has l|"]ll SP*^ (1b"y"""i1 
goods, wsres, or merchandise, he takes the bilj^to theporebaBer, who 
endorses aero^J^e face bis name and date upon which llQ..wiUj)S3' 
the face of the bill KoS. th« word "aasiptsd.'" The seller takes this 
bilC~lEuis accepted, to his bank, which will discount it, giving him 
ready cash for it. The bank is secure, aa it has two signatures, 
which it believes to be financially responsible, and also because it 
can in torn discount tbia «.'<'pp*aT"'* '»<»>' ttia TPpj^pTa] 7}pnfity Bank 

The use of trade acceptance la of great benefit to the seller of 
goods, as it makes his sales all cash sales, and enables him to use 
this cash, instead of having account* dae in 30, 60 to 90 days — aa 
formerly. From time to time the Federal Beserve Bank formulates 
mlee with regard to the use of these instruments. 

3228. The holder nuv^jxfuse to take a qualified acceptance, and 
if he does not obtaia ^runqualifiecl acceptance, hfi may Ifealthe bill 
as dis^nored by nosacceptance. Where a qualified acceptance is 
taken theSrawer and indorsers are discharged from liability on the 
biU, unless they have expressly or impliedly authorised the holder 
to take a qualified acceptance, or subsequently assent thereto, ^^en 
the drawer or an indoraer receijfsg_ notice of a niaJiff-'^ iffiegl""""! 
he must, within a reaso nable tim e, expr ess his disse nt to the holder, 
or ^"~will be deemed to bnye. aBsente a ^q_lt. ~" 

3224. Presentment for acceptance must be made — (1) Where 
tlie bill is ^aj;ablg_sfter^ght, or in any other case, where presenU 
ment for acceptance is ji$c£aiUry in order to fix the maturity of tb» 
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Instrament; or (2) Wher« the bill expressly a tipnUt es thftt it ^|f 
be presen ted for accj^tutce; or <8) When the bill U dmwn gty^M e 
^sewh ere then et the res idenc e or place of bnsine ss of the jrait e*. 
In no other cue is presentment for Kcceptsnce necessary in order 
to render any party to the bill liable. 

S22S. Except as herein otherwise provided, tbe holder of a bill 
which is required by the next preceding section to be presented for 

acceptance must eith er TUl * it for accepta nce ^ nejgiJiate it 

within a rcaaopable ti me. If he fails to do so, the drawe r and all 
indorsen are discharged. 

^'i'£9. l^esentment for acceptance must be made by or on be- 
half of the holder at a reasonable hour, on a business day and be- 
fore the bill is overdue, to the drawee or some person, anthorixed 
to accept or refuse acceptance on his behalf; and — (1) Where a bill 
is addressed to t^o or^uucfijlEaveeB who are B£t part ners, nyfiseat- 
ment must be made ^ them j^lL uqIbss ofte has tjilbsiitj to accept 
or refuse acceptance for a ll, in which case presentment may be made 
to him only; (2) Where the daawL is-daad, presentment may be 
made to his perpoaa l repre aentative: (3) Where the 4c^" ^^^^ been 
adjudged a bjoJ^cipt or an insolvent or has made an assignment 
for the benefit of creditors, pr esentm ent |g^ be made to him or to 
his [msliiiiii or aasignee. 

8227. A bill may be presented for acceptance on any day on 
which negotiable instruments may be presented for payment under 
tbe provisions of sections three thousand one hundred fifty-four 
and three thousand one hundred sixty-seven. When Saturday is not 
otherwise a holiday, presentment for acceptance may be made before 
twelve o'cloclc, noon, on that day. 

3228. Where the holder of a bill drawn payable elsewhere than 
at the place of business or the residence of the drawee has not time 
with the euxcise of reasonable diligence to present tne Dili ^ 
ac£fiptance ttfitsje proseiiUng it tor pSyaent on the day that it falls 
due, the delay caused by presenting the bill for acceptance before 
presenting it for payment is Mous ed and does not discharge the 
drawers and indoners. 

3229. Presenbnent for acceptance is excused and a blD nay be 
treated as dishonored by non-acceptance, in either of tbe following 
cases: (1) Where thejdiswee is dgad, or has abscon ded, or is a 
fi ctitio us person or a person not having capacity to contract by bill; 



:.vGooi^Ic 



NEGOTIABLE INSTKUMENTS 



<2) Wli«re, after the exercise of reasooable diliKence, 



ular, acceptance has bfiBjLxsfaxed on some other ground. 

8230. A bill 1> disbonord by non acceptance^' (1) When it fa 
duly presented for acceptance and each an acceptance as la pre- 
scribed by thia title is refnaed or can not be obtained; or (2) When 
presentment for acceptance ia excoied and the bill ia not accepted. 

8281. Where a bill ia duly presented for acceptance and is not 
a ccepte d within the pr escribed tii n»--*he person p resenting it mnat 
t reat the bill as dishonored by qpnacceptsnce or hfl Tff**' *'*"' "g^* 
of recourse again at the_<irawer and indoraers. 

SSST. WSen~B bill ia disIionore3~Ly'fibnacceptance, ^ imm ediate 
ri^t_B£_EacourBe against the dxaseia. and indors era accrues ~to the 
holder and no presentment for^^.^nt is necessary. 

323?. WXere "ifZaEaua^i" appearing on its face to be anch is 
dishonored by nonacceptance, it mi^Lbe -lillT r'"*"**''"^ tn n o"*"- 
ceptance. and where such a bill which has not preTion alv been dis- 
honored by nonacceptance '■ fil»hf"o red b y 10"r'<Yin''"*i it mflgt be 



dol y pro tested tot non-payment. If it is n ot so pro t ested, th e draw er 
anSindorsen are discharged. Where a bill doea not appear on Ita 
fBC&.to be_^ ^reign^blD, pr otest thereof in case of dishonor i Tlin - 
necesgary. 

3234. The protest mnat be annexed to the bill, or must contain 
a copy thereof and most be under the hand and seal of the notary 
making it, and most specify — (1) The time and place of present- 
ment; (2) The fact that presentment was made and the manXer 
thereof; (3) The cause or reason for protesting the bill; (d)/'rhe 
demand made and the answer given, if any, or the fact that the 
drawer or acceptor could not be found. 

8236. Protest may be made by — (1) A notary pablic; or (2) By 
any respectable resident of the place where the bill is dishonored, 
in the presence of two or more credible witnesses. 

8236. When a bill is protested, syc l^ protes t most be made aiL_gie 
day of ita dialip n6r7' TlHTSss delay is excosed as" hefcHi proyided. 
W£en a bill has been duly noted, the protest may be anbaeqaently 
extended aa of the date of the noting. 

8237. A bill most be nro^y g^ed a t the plac e wherejt-i>-diahfliuir«d. 
except tiiat when a hill drawn payable at the place of bnaineis, or 
mddence of soma person odier than the drawee, baa been dishonored 
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hf nonacceptance, It mint he p rntfjitiHl for nonpayment at the 
place There it ia ezpreued.to be payabTe,' and no fnrtber preaent- 
ment for pajinent to, or demand on,1BZ drawee U neceseary. 

32S8. A bill which haa been protested for nonacceptance nyy j>e 
rabwqaently protested for non-payment. 

828(r"Where the acGCfito' bas been adjudged a banknipt or an 
insolvent, or has made an assignment for the benefit of creditors, be- 
fore the bill matures, *li* iiniijer ""t '•■ nse the bill to be pr otested 
for better security against th e drawer and indors era. 

8240. p£otes{^bjliipansed with by ajgjixiwuutances which would 
dl^nse with nntiga nf j i^hnnor. Delay in noting or proiesUhg is 
eXGoaed when delay is caused by circumstances beyond the control of 
the holder and not imputable to hia defa ult, misconduct ouifgligence. 
When the cause of delay ceaaea to operate, t&T bill must be noted 
or proteated with reasonable diligence. 

8241. When a bill ia lost or destroyed or ia wrongly detained from 
the person entitled to hold it, protest may be made on a cogr or writ- 
teu pirtiewlaqL flf it. 

3242. Where a bill of exchange has been protested for dishonor 
by non-acceptance or protested for better security, snij jn utj cy- 
tjine, any person ^nt: hginy p jT«.^y n^,■M.u,^y ijable on it may, with the 
rnffmanf^ of t.hw linM,*r, intervene and accept .the bill anpnjgrotest 
f Of .thfi-luaior of an; jjactiL liable on it, or for the"?ionor oithe per- 
son for whose account the bill ia drawn; and where there has been 
an acceptance for honor for one party, there may be a further ac- 
ceptance by a different person for the honor of another party. 

3243. As acceptance for honor supra protest must be in writing, 
and indicate that it is an acceptance for honor, and must be signed 
by the acceptor for honor. 

S244. ^rtiniui — .....apt.w^. fn. t..^»j>. Hna. unf '^rfM^T state 
for .whose honor it ia.^ade, ij is dee^mejl^^. he jml acceptance for 
the honor of tbe drawer. 

8245. The acceptor for honor is Ijgble to the t)gl^r and to all 
parties to the Iiil] aubae gnen t to the garty for whose honor he has 
accented. " ' 

5246. The acceptor for honor, by aueh acceptance engages that 
he will on due presentneDt pay the bill according to the terms of 
his acceptance; provided, it shall not have been paid by the draweet 
and, provided, also, that it shall have been duly presented for pay- 
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ment and pTotast«d for nonprnTtnent and noUee of diihonor chm 

8247. When ■ bill payable after siKlit li aeceptod for honor, it* 
maturity ii caleulatod from th« dat« of the noting for nonaceapt- 
ancS^and _bbI freS~the ffltSof tile ageBptm ea faT'SonorT 

8248. Where a diabonored bill has beflH~ accepted for hoaor 
mpia proteat or contalna a reference in case of need, U mnstj»e 
protested for nonpaTnient be£a»_it-i«j»rc8ented_fc>r^ajinent to the 
aecep torpor' ^onor or referee in case of n^ed. 

824S. Presenlnteat for payment to the acceptor for honor molt 
be made as follows: <1> If it is to be presented in the place vihn* 
the protest for nonpayment was made, it most be presented not 
later than the day foUowin|r its maturity; (2) If it is to be pre- 
sented in some other place than the plaee iriiere it was protested, 
then it most be forwarded within the time specified in section 8186. 

8260. The provisions of section S16S apply where there Is delay 
in making presentment to the acceptor for honor or referee in cats 
of need. 

3261. When the bULis-fUshpnored.by the acceptor t^ffji»w m - it 
mnst be protested for nonpayment by him. 

82^. fPllBle a UUl has been'pro tested for nonpayment, any per- 
son may intervene and pay it snpra protest for the honor of any 
person liable thereon or for the honor of the person for whose ae- 
eonnt !t was drawn. 

8268. The payment for honor supra protest in order to operate 
as snch and not as a mere voluntary payment m^st be att ested t^ a 
notarial a ct^of honor which may be appended to tite imEeaToTfonn 
an extension to it. 

8264. The notazial act of honor moat be fonnded on a declaration 
made by the payer for honor or by his agent in that behalf declaring 
his intention to pay the bill for honor and for whose honor he pays. 

8266. Where two or more persona offer to pay a bill for the honor 
of different parties, the person whose p^ywrnnt will riimi-ti«iya most 

8266. Where a bill has been r'jll *"' tui"""! alljjardes, sBhse- 
'l"imLj,lL'llii i'""'* f"l who»e honor it _jfl r''*^ *"* '^^^^^''^g"'1J t"**- the 
payer for honor is snbrogated for, and succeeds to, both the rights 
and duties of the holder as regards the party for whose honor he 
pays and all parties liable to the latter. 
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S2S7. Where t^ JiaUcrvf « bOl mfmee to ncetw payment supnt 
protest, he loses his nyht of reconne affalnst any party who would 
have been dischargsd by such payment. 

3258. The jtayer for h onor, on payinsT to the holder Uie amoant 
of..^ bill ana the luiidal expenses incidental to it« dishonor, is 
e ntitled to r eceiv e both the bill itaelf and the p roteat 

H'zii. 'ffhere a bill is drawn in a set, each part of the set being 
niunbered and containing a reference to the other partii, the whole 
of the parts constitates one bill. 

(BILLS OF EXCHANGE IN SET.) 
TO MESSRS. DODSON ft CO., BANKERS, NEW YORK. 

A. Ex. for 110,000. Sacramento, Jnly 4. 1950. 
At sight of this ftnt of exchange (second and third un- 
paid), pay to the order of DOUGLAS BRADLEY A CO. 
ten thousand dollars in gold coin of the United States. 

Value received, and charge to the account of 

HUNTLEY ft MATSON. 
TO MESSRS. DODSON ft CO., BANKERS, NEW YORK. 

B. Ex. for $10,000. Sacramento, July 4, 19S0. 
At sight of this second of exchange (first and third un- 
paid), pay to the order of DOUGLAS BRADLEY ft CO. 
ten thousand dollars in gold coin of the United States. 

Value received, and charge to the account of 

HUNTLEY ft MATSON. 
TO MESSRS. DODSON ft CO., BANKERS, NEW YORK. 

C. Ex. for $10,000. Sacramento, July 4, 19S0. 
At sight of this third of exchange. (first and second un- 
paid), pay to the order of DOUGLAS BRADLEY ft CO. 
ten thousand dollars in gold coin of the United States. 

Value received, and charge to the account of 

HUNTLEY ft MATSON. 
S260. Where two or more parts of a set are negotiated to dif- 
ferent holders in due course, the holder whose title first accrues Is 
as between such holders ibi true owner of the bilL But nothing in 
this section affects the rights of a peVaon who in due course accepts 
or pays the part first presented t* him. 

8261. Where the holder of a set indorses two or more parts to 
different persons he is liable on. every such part, and every indorser 
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Hubieqaent to Um is liable on the part he has hinueU indonwd) u 
if such parta were sepantte bills. 

3262. The acceptance may be written on any part and it miut 
be written on one part only. If the drawee accepts more than one 
part, and such accepted parts are negotiated to different holdeii In 
due coam, he is liable on every such part as If it were a separata 
bill. 

8263. When the acceptor of a bill drawn in a set paya^Jt wiagnt 
rf»qiiirinf the part bearing his signature to be delivered np to him^ 
and that part at maTunly'Ts QHtstafiSihg In ffie luiids tff -a buldefm 
dne coarse, he is lia b^B-tp the holder on it. 

3264. Except as herein otH^n^ae provided where any one part 
of a bill drawn in a set is discharged by payment or otTierw^S^Be 
whole bill is discharged. 

'3240:: — X 'U billable promissory note within the meaning of tills 
title is an unconditional promise in writing made by one person to 
another signed by the maker engaging to pay on demand or at a 
fixed or determinable future time, a sum certain in money to order 
or to bearer. Where a note is drawn to the malcer's own order, it 
is not complete until indorsed by him. 

326Ga. A check is a bill of exchange drawn on a bank payable on 
demand. Except as herein otherwise provided, the provisiona of 
this title applicable to a bill of exchange payable on demand apply 
to a check. 

3265b. A check must be presented for payment within a reason- 
able time after its ieaae or the drawer will be discharged from lia- 
bility on it to the extent of the loss caused by the delay. 

If not BO presented the drawer is not released from liability 
unless he has soffered some loss or injury by it, and then only 
to the extent of the loss or injury by it. If a bank or banker 
still remains in good credit and is able to pay the check the 
maker will still be liable to pay it, notwithstanding many months 
may have elapsed since the date of the check. If the payee 
of a check neglects to present it within the time allowed by 
law, and payment is refused because the maker has withdrawn 
his funds, or stopped payment, or has insufficient funds on de- 
posit at that time, the maker has suffered no loss becaase of the de- 
layed presentment, and he will be held liable to the holder in an ac- 
tion to recover. Bat if the holder neglects to make presentment 
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within propvr time, uid ia oiutble to coUect it when he doei pnaent 
it tweaose of the failure of the drawee in the meantime, then tlte 
maker has actoalir niirend a Ion became of the holder*! nei^ 
fence, and In raeh caae ia releaaed fe>m further liability (proTided, 
of eonrae, the check would have been paid if presented in proper 
time). Delay In presentment does not discharge the liability of the 
maker of a check nnleai he has sustained a loss thereby. But a dif- 
ferent rule applies to an indorser. Aa b^tyccn the holder and the 
indcraar the rule is that the Indo^taer is absolutely j&cKa rged from 
any liability whatsoever in case of failure to make preaentment ia 
d^e time. "The maker la the one primarily liable, and prompt pre- 
sen^int and notice of nonpayment miffht enable the indoraer to s^ 
core himself. The indoraer'a liability ia GondiUfu>.ed on^iajuiss 
done, and a failure to do ao will dischar^ him! Uve n though preaent- 
m«at,Jn due eonrae wgijliL-Jiaxs been unavailing, ^ta d^aU of 
propCTy m!ll|mtR ""ai»t-irotlce ,an ftid oigt r c an be rlnriP^V^^j ^T 
" " lat there were or 

See^SSb. "■ 



proper |»fBl!llfmnil <w>e-iiPPce ,an niu oiati 
proof tlift-he^kaswl when he^,^aue^the ( 
would hejnj^ fnnd a in bank to meiTlt." Sei 



826&C. Where a check is certified by the bank on which it ia 
drawn, the certification ia equivalent to an acceptance. 

8265d. Where the holder of a check procorea it to be accepted 
or certifled the drawer and all indorsers are discharged from liabil- 
ity on it. 

8266e. A check of itself doea not operate as an assignment of any 
part of the funds to the credit of the drawer with the bank, and the 
bank ia not liable to the holder, unless and until it accepts or certi- 
fiea the check. 

The implied contract of the. bonk ia 4»' hoBOt., tho .ehackii of its 

depositor V[faen he has iiumsimr li in its hands. If it does not 

fulfill ita contract by promptly paying such checks on preaentment 
then it la liattla-to-UM jleitSUtpr and "nt '-- *^ii hnllj" If the ho lder 
has a grievance because of the bank's refusal to pay, it is against the 
drawer "of the check and not againat the bank. 

" SZ66a. The peraon "primarily" liable on an instrument ia Q» 
person who by the tarma of the inatrument ia absolutely required to 
pay the same. All other parties are "secondarOr" liable. 

8286b. In determining what ia a "reasonable time" or an "nn- 
reaaonable time," regard is to be had to the nature of the instm- 
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m«nt, the uattgt of tntde or bosinen (if »ay) with respect to sneh 
inatminento, uid the facts of the puticnlar cue. 

The qnestion whether a bUl, note or check be presented for pay- 
ment within a "TBaaonable time" is a question of law for the eonrt 
after the facta are aseertafned. It may vary aeeording to 
the particolar circnmitances of each case. As a general principle 
"due diligence" most be exercised in the depoait of checks or the 
prompt demand for payment of negotiable paper, else neglect may 
result in the discharge from liability of the drawee. 

The interpretation of these provisions is left to the discretion of 
the conrt It may be set down aa a general proposition that action 
looking to presentment and collection should be taken Tlthlr *»*"*t^ 
foar hours from receipt of the instrument. There is, howerer, a 
stipulation (see section 3162), mslring an ewniiptlfin tll_f"Tnr.^ a 
aback, to *^ ^ff^i-t Hi-* pi^.a..j^aT.t -nwi]] {jp go^cient iXjudAJrithlo 
a rg««nwiiTg Jima after tha last negotiation of, it. Where a check or 
bill of exchange payable on demand is promptly presented after its 
last negotiation the time between the issae of the instrument and 
the last negotiation does not enter into the computation at all. 
See S26Gb. 

S266c. Where the day, or tin last day, for doing any act herein 
reqnired or permitted to be done falls on Sunday or on a holiday, the 
act may be done on the next succeeding secular or business day. 

82B6d. The provisions of this title do not apply to negotiable In- 
struments made and delivered prior to the taking effect of tt In 
any case not provided for in this title the rules of law and aqidty 
including the law merchant shall govern. 

By the "Law Merchant" is meant the rules and customs of mer- 
chants relating to bills and notes. Many of these customs are een- 
turies old. In the course of time having been given recognition and 
adopted aa the common law relating to negotiable instrxmkents 
throughout the civilized world; and while at the present time most 
of the states have negotiable instrument codes, they for the most 
part are bat statutory enactments of the well rocognlaed rulaa of 
the Law Merchant, and must be interpreted, when not otherwise 
provided by express statutory enactment, by its well settled and es- 
tablished prindplaa. 

Negatiabltityi See Negotiable Instruments, 1(3082, 3083, Sill, 
3112, 3128, 3131, 8138, 8134, 3136. 
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N«t Container Act is deiigned to protect parchas«rs of any com- 
modity within its provisions, against deception u to the quantity or 
amonnt of the commodity pnrchased, and as against the seller shall 
be strictly constmed with a view to effect its objects. 

The act is Intended to apply to foodstuffs and stuff intended to be 
used or prepared for use as food for human beings (see Commercial 
Feeding Stuffs), whether to be eaten or drunk — but does not apply 
to a commodity intended to be used wholly for medicinal purposes. 

Whenever any of these commodities are offered or exposed for 
sale, in containers, the net quantity of the contents of the container 
shall be plainly and conspicuously marked, branded or otherwise 
indicated upon the outside or on top, as a label or toe attached to it 

The designation used sliall be such as is most feasible and suitable 
to the character of the commodity, or — if there is a trade custom as 
to the measure or the quantity of that particular commodity — the 
designation shall be in accordance with the custom. 

This act does not apply (I) when the sale of a commodity is 
made from bulk, and the quantity is measured, weighed or counted 
for the immediate purpose of such sale; (2) to the sale of any con- 
tainer of an ornamental or symbolic character with which a quantity 
of some commodity is sold as merely incidental; (3) to the sale of a 
commodity which is sold for less than eleven cents at retail. 

Noacupativa WilUi See Wills. 

Noa-Snit: See Actions. 

Not*) See Negotiable Instruments, 1[30S3, 3183, 320G, 3211, 
8266, 3170. 

Notie* includes all papers and orders (pKCept Process) re- 
quired to be served in any proceeding before any court, board or 
officer, or when required by law to be served independently of such 
proceeding. See Negotiable Instixmenta, 1I3I37, 3176 to 3198. 

Nuiaaace is anything which is injurious to health, or is indecent 
or offensive to the senses, or an obstruction to the free use of prop- 
erty, so as to interfere with the comfortable enjoyment of life or 
property, or unlawfully obstruct the free passage or use, in the cus- 
tomary manner, of any navigable lake, river, bay, stream, canat or 
basin, or any public parte, square, street or highway. It is a pub- 
lic nuisance if it affects at the same time an entire community or 
neighborhood, or any considerable number of persons, although the 
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extent of the umoyance or dunBge Inflicted upon individn«lB nay 
be nneqnaL Everjr other nniunee is private. 

Nothing which is done or maintained by or under the express an- 
thority of a statute can be deemed a nuisance. 

Every saecessive owner of property who neglects to abate a cod- 
tinaiug nuisance upon or in the use of sach property, created by a 
former owner, is liable in the same manner as the one who flrat 
created it. The abatement of a nuisance does not prejudice the right 
of any person to recover damages for its past existence. A person 
injured by a private nuisance may abate It by removing (or if neces- 
sary), destroying the thing which constitutes the nuisance, without 
committing a breach of the peace, or doing unnecessary injury. When 
a private nuisance reautta from the mere omission of the wrongdoer 
and cannot be abated without entering upon his land, reasonable 
notice must be given to him before entering to abate it. 

Oil CUimsi See Mining Law. 

An OpiioB is a contract, by which the owner of property agrees 
wiUl another person that he shall have the right to purchase that 
property at a fixed price, within a certain time. Sncb a grant con- 
stitutes the grantee the equitable owner of an interest in the 
property. It vests in him the right or privilege of acquiring an 
interest in the land and, when accepted, entitles him to call for 
specific performance. When thi« right is exercised, it relates back 
to the time of giving Uie option, so as to cat off intervening 
rights acquired with knowledge of its existence — even to one who 
has filed a Homestead in the meantime. 

Sometimes the owner of real property gives an agent some writ- 
ing concerning the property — an option, an agency agreement, or 
an order. The ^rent causes this writing to be placed of record 
to the eonnty where the property is located, thus creating a cloud 
upon the title. Title companies will not approve the title unless 
this cloud is removed. This will require a suit to quiet title un- 
less the agent is paid some bonus for a quit claim deed. This is 
what he was looking for. In order to prevent just such practleea 
upon the part of any person, I believe that the following clause 
inaerted in any such writing would be sufflcient: "It is particularly 
agreed that thb instrument shall sot be recorded, and that If it is 
recorded by any person, or for uiy reason, it shall at once become 
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nnll ftnd void, uxi all of th« partiei hereto ahall ii&meduitelr be 
released from any obligation to carry out any of its terma." 

Oralt By word of month; parol. See ContractB. Statute of 
Frands; SUtute of Limitationfl; Warranty. 

Outlaw. See Limitationa, Statute of. 

Owaar. 8m Baal Eatate; Warohouae Receipts. 

Par Vaha maaaa face Tahie, not its intrinaie Talae. See Cor- 
pontion. 

Partnmnhip: See Liens; Mining Partnership; Monopoly; Trusts; 
Ships; Real Estate Agents; Negotiable Instrumenta, 1IS158, 3169. 
3180, 3181, 3209. Partnership is the association of two or more 
persons, for the purpose of carrying on business together, and di- 
viding its profits between them. It can be formed only by the eon- 
MDt of all tha partial to it, and therefore no new partner can be 
admitted into a partnership without the consent of every existing 
member of it. It may be determined either by some written agree- 
ment, or by acts of the persons. The following acts have been de- 
cided by our Supreme Court not to be partnerships; a lease of farm- 
land with share of the crop; lease of a threshing machine, for portion 
of the net profits; John buys goods with money belonging to Jack 
and Harry, and the profits are divided equally; real estate agent 
agreement to sell subdivided land for a percentage of the profits; 
leasing the entire property of a corporation at a sum equal to 25 
per cenL of the net profite of the business. The property of a part- 
nersUp consists of all that is contributed to the common stock at 
the formation of the partnership, and all that is subsequently ac- 
quired by it The interest of each member of a partnership ex- 
tends to every portion of its property. 

In the absence of any agreement on tlie subject the shares of 
partners in the profit or loss of the business are equal, and the share 
of each in the partnership property is the value of his original con- 
tribution ineraaaad or diminished by his shares of profit or loss. An 
agreement to divide the profits of a business implies an agreement 
for a correqionding division of its losses, unless it is oth c rw ie a ex- 
pressly stipulated. Property, whether real or personal, acquired 
with partnership funds, la presumed to be partnenhip proper^. The 
relations of partners are confidentiaL They are tmateea for each 
other within the meaning of tmats, and their obligations as Meh 
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tnutteu ftr« defined there. In kll proceedings connected with the 
foimatioa condoct, dinolution, and liquidation of a putnenhlp, 
everr partner ia bound to act in the highest good faith toward Us 
Mpartaen. He May not obtain any advantage over them in the 
paitnenhip affalra by the aligbteat misrepruentation, concealment, 
threat, or adverse preeenre of any Idnd. Each member of a part- 
nenhip must account to it for everything that he receives on account 
of it, and is entitled to reimbnrsement therefrom for everything that 
be properly expends for the benefit of it, and to be indemnified 
thereby for all losses and risks which he necessarily incurs on Urn 
behalf. Partners may <upon or in anticipation of a dissolution of the 
partnership), agree that none of them will carry on a similar bust 
neas within the same city or town where the partnerahip business has 
been transacted, or within a specified part of it See Good WUL 

Special partnerships may be formed, by which one party eon- 
trlhutes nothing except money, and has nothing to say about how 
the business is to be carried on. He is liable only to the amount 
•f his cash invested, provided he files a certificate stating his 
name, address, the name, kind and addreaa of the business, and 
the amount of actual cash contributed by him. 

A partner may embezxle partnership proper^ or money. 

PaHltloBt When a lien is on an undivided intereat or estate of any 
of the parties, such lien, if a partition be made, shall thenceforth be 
« charge only upon the share assigned to such party; but such share 
nnst first be charged with its Just proportion of the partition Jn 
preference to such lien. 

Party WaUi See Real Estate, flS. 

PaatorlKg Ueat See Liens. 

Pastwiag Sloek, Umm fori See Liens. 

Paymenti See Check; Accord and Satisfaction; Sales; Title; Pay- 
ment under Protest; Negotiable Instruments, fS169, 3264, 81BS, 
81fi4. 

Payment of Honori See Negotiable Instruments, ^3262 and fol- 
lowing. 

PajMant aadwr Protean The general rule is that if a person 
knowingly submits to an illegal demand and pays what is demanded, 
be will be considered to have paid the amount voluntarily, unless he 
invokes the remedy which the law alTords against such demand. 
to be paid under compulsion, if the demand vras unlawful. Such 
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PERSONAL PKOPEBTY 



money can be recovered back, if the delay required to seciirc Uw 
property by legal proceu would reeolt in aeriooa loaa to its owner. 
This rule is subject to the qualification; that if a person obtains 
pOBseuion of the property of another without first b«Kinninf legal 
proceeding for that purjKiK, money paid to him will be considered 
paid under protesL 

PayM: See Negotiable Instnunents, 18143, 314». 

Parisksbla Propertyi See Actions, 

ParMoal PropM^i See Bailments; Deposit of Personal Property; 
Sales; Storage; Warebouseinen ; FindinjTs; Liens; Warranty; Hiring; 
Crops; Stopi^ge in Transit; Title; Exemption; Pledge; Chattel 
Mortgages; Transfers; Balk Law; Statute of Frauds; Accession; 
Consignment. Includes money, chattels, goods, things in action and 
evidence of debt. It is in law designated by the word "chattels." 
There are "chattels real" and "chattels personal." Chattels real 
are estates in land, less than a title in fee, such as a lease, or an eaae- 
ment. Chattels personal include all other forms of personal prop- 
erty, and will be more particularly considered here. By law these 
are again divided into two classes: (1) Chosea in possession and (2) 
choses in action. The former is one of which the owner has the 
present possession and control — such as merchandise which he has 
bought. The latter is when property belonging to an owner is being 
kept from him — such as a horse which is stolen, or money which is 
unpaid upon a debt, or damages to which he is entitled for injury 
to his person or possessions. 

Titles to personal property may be acquired in one of fonr ways: 
(A) By legal process, or (B) by the parties themselves, or (C) by 
operation of law, or (D) by original acquisition. (A) Title to per^ 
aonal property when acquired by legal process, is by execution or by 
Judicial decree. See titles to real property, where these meana 
haire been considered. (B) Title may be passed by the parties tbem- 
aelvea, by (1) gift, (2) by contractural relations, or by <3) deviae. 
(1) Gifts are of two kinds; intervivos and causa mortis. A gift is 
a free transfer of personal property, but it must be accompanied 
by delivery — otherwise it may be considered to be in fraud of cred- 
itors, or relations. See Delivery, under B«al Kstato; Statute of 
Frauds. later vivos means "during life," and the death of the giver 
makes no difference. "Causa mortis," in the other hand, means "ia 
view of death," and refers to a gift when the giver expects to die. 
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and wilhM to see that his wishes regarding certain of his property 
arc carried out before be dies, to hia satisfaction ; but it is revoked 
by operation of law if the giver does not die. A verbal gUt is not 
▼alid, niileu the means of obtaining possession and control of the 
thing are given also; nor, if it is capable of delivery, nnleis tlwra 
is an actual or symbolical delivery of the thing to the person to 
whom it is given. Otherwise it must be in writing. A gift in view 
of death is not affected by a previous will; nor by a rabseqnent will, 
anleis it expresses an intention to revoke the grift. It must be treated 
as a legacy only so far as relates to the creditors of the giver. That 
is, upon deficiency of assets to pay lawful claims of creditors, any 
gift in view of death must give way, so far as it may be needed to 
discharge such lawful claims. (2) Title by contract is such as one 
gets by an agreement of the parties — as a purchase and sale. (C) 
Title by operation of law is (1) marriage, such as is acquired by 
reason of the community interest of either spouse (see Community 
Property; Husband and Wife); (2) by Succession and (3) by for- 
feiture, as where a purchaser loses his interest in an article pur- 
chased when he fails to comply with some of the terms on which he 
bought it. See Installment Sales; Conditional Sales. <D) When one 
acquires title in its original inception, he does so in one of three 
ways: (1) By creation — as where he makes the thing itself, as an 
inventor, or products of the mind (which see); (2) by Accession 
(which see) and (3) by occupancy, such as one might gain when 
there was no owner of the property before — as in wild animals or 
sea drift — or from findings (which see). When is the precise moment 
when the title passes to personal property is often a most serious 
qnestion. It passes the instant a suit is filed for the purchase price 
. of goods sold on installments, or the balance of the purchase price 
of any chattel. See Stoppage in Transit — Vendors' Lien; Actions; 
Title; Consignment; Negotiable Instruments, ^3136. 

Perianal RaUtions: See Citizens; Arrest; Husband and Wife. 

PaTMOs: The persons to whom property is transferred most be 
either natural, or artificial (such as a corporation), capable of 
taking and holding the property. The Supreme Court haa held 
that the following names were not persons: "Hibemia Company," 
"The Community styling itself Roman Catholic St Bonifaciemi 
Church Community;" and that property conveyed "to W. W. 
Phelps A Co." conveyed title only to Phelps, though he ba4 other 
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pattnen. Ad betr appsrant who gives a deed to property which he 
expect! to hifaerit cannot paaa a title either past or fntnre before 
the death of the penon wlio then owna the property. 

PetroU n^ i See Hiniiv Law. 

Phjsielut A phjaician ia sappoaed to have that reaaonable decree of 
akfll and learning poaaecMd by others of his profeasioii, and to 
agree with the patient that he will nse reasonable and ordtnar; care 
and akfll in the application of snch knowledge to accompliah the 
pnrpoM for which he was employed; if he does this, he is not 
liable for the results which foDow. 

No presnmptlon arises from the fact that the patient did not 
reeovar, that the physician did not axerciae the proper skill and 
attention; he is not a warrantor of cores. 

To eonstitnte oeKlisence on his part, it most be shown that he 
did something which he should not have done, or that he did not 
do something which he ihonld have done. (See Privilege.) 

PIpeLiaei See Real EsUte; Oil; Blinea. 

Pledgo: See Personal Property; Mortgage; Chattel Uortgage; 
Tmst Deed; Trustee; Warehouse Receipts; Deposits; Loans. A 
pledge is a deposit of personal property by way of security for tlia 
performance of another act. Every contract by which the posses- 
sion of personal property is transferred, as security only, is to be 
deemed a pledge. The lien of a pledge ia dependent on possession, 
and no pledge is valid until the property pledged is delivered to the 
pledgee, or to a pledge-holder as hereafter prescribed. The increase 
of property pledged is pledged with the property. One who has a Hen 
upon property may pledge it to the extent of his lien. One who baa 
flowed another to assume the apparent ownership of property for 
the purpose of making any transfer of it, cannot set up his own title, 
to defeat a pledge of the property, made by the other, to a pledgee 
vhi> received the property in good faith, in the ordinary course of 
business and for valoe. Property may be pledged aa security for 
the obligation of another person than the owner, and in so doing tha 
owner has all the rights of a pledger for hipuelf, except as harein- 
after stated. 

A pledgor and pledgee may agree npon a third peraoa with whom 
to deposit the property pledged, who, if he accepts the deposit, li 
called a pledge-bolder. One who pledges property as security for 
fka obligation of another, cannot withdraw the property pledged 
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atherwise than as n pledgeor for himself might, and if he receives 
from the debtor a conaideration for the pledge he cannot withdraw 
it without his consent. A pledge bolder for reward cannot exon- 
erate binuelf from his undertaking; and a gratnitoaa pledge holder 
can do so only by giving reasonable notice to tbe pledgeor and 
pledgee to appoint a new pledge holder, and in case of their failure 
to agree, by depositing the property pledged with some impartiftl 
person, who will then be entitled to a reasonable compensation for 
his care of it. A pledge holder most enforce all the rights of tbe 
pledgee, onless authorized by him to waive them. A pledgee, or a 
pledge-holder for reward, assomes tbe duties and liabilities of a 
depositary for reward. A gratuitous pledge-holder asBumes the 
duties and liabilities of a gratuitous depoiitary. 

Where a debtor has obtained credit, or an extension of time, by 
a fraudulent misrepresentation of the value of property pledged by 
or for him — tbe creditor may demand a fnrt^py piHgf to correspond 
with the va lue^jppreBerited ,'-«int'tH iIefg5K.nt_it.jgay recover his 
debt 1mm ed lately, though it be nol^actually due. When performance 
of th e a ct fui ■ liiL hTi'Tite Jg e ir-gywn is due (in whole or in part), 
the pledgee may collect what is due to him by a sale of property 
pledged, subject to tbe rules and exceptions hereinafter prescribed. 
Before property pledged can be sold (and after performance of the 
act for which it is security Is SVte), th^pledgee must demand per- 
formajicefrom the debtor, if the debtor&Bn-^ie fuOiidl A pledgee 
must give actual SotlceV to the pledgeor of the time and place at 
which the property pledged will be sold, at such a reasonable time 
before the sale as will enable the pledger to attend, if he wishes. 
Notice of sale may be waived by a pledgeor at any time, but is not 
waived byamerV" waiver of demand of pe^ormaace. A debtor or 
pledgeor waives a demand of performance as a condition precedent 
to a sale of tbe property pledged by a positive refusal to perform 
after performance is due; but cannot waive it in any other manner 
except by contract. 

^^ sal;_lUf_j)]edgee, of property pledged, must be made by pub- 
lic auction in the manner and iIpiiTi the notice of sale of personal 
property under execution. A pledgee cannot sell any evidence of 
debt pledged to bira, except the obligations of government, states, 
or corporations; but he may collect the same when due. Whenever 
property pledged can be sold for a price sufficient to satisfy the 
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clsim of the pledgee, the pledgeor may require it to be sold, and 
its proceeds to be applied to Bach aatiaf action, wfaen due. After a. 
pledgee hu lawfully sold property pledged {or otherwise collected 
its proceeds), l\e may deduct from it the amount dae under the prin- 
cipal obligationK.&iuI tha. necessary expenVes of sole and collection, 
and muat pay the surplus to the pledgeor, on demand. When prop- 
erty pledged is sold by order of tifg p l edggor before the claim of 
the pledgee is due, the Utter may retain oat of the proceeds what 
can possibly become due under his claim until it becomes due. When- 
ever property pledged is aold at public auction, in the manner pro- 
vided, the pledgee or pledge-holder may purchase said property at 
such sale. Instead of selling property pledged, as hereinbefore pro- 
vided, a pledgee may foreclose the right of redemption by a judicial 
sole, under the direction of a competent court; and in that case 
nay be authorised by the court to parchose at the sale. 

PInmbars! Every master or journeyman plumber must register 
hii name at the health office in the city or county where he car- 
ries on his business; and no person shall carry on the business of a 
plumber unlets so registered, and unless he shall first have obtained 
a license from the Board of Health. 

Polieyi See Insurance. 

Pdl Taat There is no poll tax levied in this state, bat the 1919 
legislature passed an act assessing a poll tax of |4 against each 
adult, which act is to be voted upon by the people at the next 
general election (1920). 

PMMesioMi See Real Estate. 

Poww of Attoraeyi A power of attorney is an authority given 
by one person to another to transact business for him and Id bis 
name. The extent of the authority is limited, of course, by the 
language of the instrument. It may be general to transact all 
business, or special, to do a certain thing. The person to whom 
such an authority is given is called an "attorney in fact." 

The owner of real property may authorize another person to find 
a purchaser for it, and execute a contract of sale thereof, by any 
form of simple writing, but he can confer authority to make the 
actual conveyance for and in bis name only by means of a written 
power of attorney. The person named in the instrument then haa 
power to do any lawful act which his principal could do, and it 
will be binding upon the principal with as full force and effect as 
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PRIVILEGED .COMMUNICATION 



if done by the ' prindpsl himself. When an attorney in fact ex»< 
cDtes an inatmmeBt conveying any estate in real property he mtut, 
however, first mbacribe the name of his principal to the instrument, 
foUowed by his own name as attorney in fact. 

Every power of attorney must be In writing. It cannot be given 
verbally under any circumatances. 

*A married woman may maice, execute and revoke powers of at- 
torney for the sale, conveyance or incumbrance of her real or per- 
sonal estate, which shall have the same effect as if she were un- 
married, and may be acknowledged in the same manner aa a 
grant of real property. 

A power of attorney to transfer real property most be executed, 
acknowledged and recorded, before the grant is, in order to make 
the conveyance valid, and also to keep the chain of title perfect and 
in proper sequence. Otherwise there woold be no pabllc evidence 
of the right of the attorney in fact to make the transfer. 

Whenever, by reason of the sale of the property by the owner 
himself, or for any other valid reason, it ia desired to revoke a 
power of attorney, the only manner in which it can be done is by 
another instrument formally withdrawing or revoking such power, 
which most also be acknowledged and recorded in the same coa&ty 
recorder's office in which the instrument containing the power of 
attorney was recorded. This is a very important matter, which 
should always be attended to promptly when the occasion for it 
arises; for until it is dona the authority of the attorney in fact 
remains in fall force and effect, which might lead to serious com- 
plications if the property had been otherwise disposed of without 
his knowledge. 

Prinsa Paela: On Its face; apparently. See Hegotiable Instru- 
ments, 18092, 3096, 3105, 3128, 3140. 

PraMntmaati See Negotiable Instruments, IfSlGl, 3152, 8192, 
8202, 8214, 3217, 8224, 8226, 8226, 8229, 8284, 8287, 8240, 8250, 
8266b. 

Priae^al B>d Acenti See Negotiable Instruments, fSlOO, 8101, 
3102, 8108; Master and Servant; Em^oyer and Employee; Agent; 
Factor; Real Estate. 

PrivUegad Cotaanoateatiea: See Slander. 

PRIVILSaEb CDHlfUNICATION: A privileged commnnicatloa 
ia one which cannot be made a baids either for dander or Ubel, and 
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ineladM atetementB made (1) in the proper diachArge of an ofllctal 
doty; (2) in mny IcgUatiTe or Jndidcl proceodlnc> or in any pf^ 
coedins ftatborized by Uw; (8) in a eomiaanleatioii withoat niallec, 
to A peraon interated therein, (k) by one who im also interoted, 
<b) or by one who rtnnda in such nlation to th« person interested 
«i to afford a reaeonable gioand (or luppoainE the motive for the 
commanicntion Innocent, or (c) who ia requested by the person 
Interested to giv* the informaton, <d) by a fair and true report, 
without malice, in a public Joomal, or a judicial, leeialative, or 
other public official proceeding, or of anything said in the eonne 
of it, or of a verified charge or complaint made by any peraon to a 
pnblic official, upon which complaint a warrant shall have been 
issued, (e) by a fair and true report, without malice, of the pro* 
eeedinga of a public meeting, if such meeting was lawfully con- 
Tened for a lawful purpose and open to the pablic, or the publica- 
tion of the matter complained of was for the pnblic beneAL In ttie 
eases described in c, d and e, malice is not presumed. 

There are partienlar relations in which it is the policy of the 
law to encourage confidence and to preserve it inviolate; therefore, 
a person cannot be examined as a witness in the following cases: 

1. A husband cannot be examined for or against his wife with- 
out her consent; nor a wife for or gainst her huriiand, wtthoot 
his consent; nor can either, during the marriage or afterwards, be, 
without the consent of the other, examined as to any communica- 
tion made by one to the other during the marriage; but this ex- 
ception does not spply to a civil action or proceeding by one against 
the other, nor to a criminal action or proceedings for a crime com- 
mitted by one against the other; or in an action bronght by hus- 
band or wife against another person for the alienation of the af- 
fections of either husband or wife or in an action for damages 
against another person for adultery committed by either husband 
or wife. 

Z. An attorney cannot, without the consent of his client, be ex- 
amined as to any communication made by the client to him, or his 
advice j^ven on it in the course of professional employment; nor 
can an attorney's secretary, stenographer, or clerii be examined, 
without the consent of his employer, concerning any fact the 
knowledge of which has been acquired in such capaei^. 

8. A clergyman or priest cannot, without the consent of Uie 
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PROHIBITION (writ of) 



person making the coiif«Bsion, be examined as to any GonfeauoB 
made to him in his ptofeesional character in the course of disci- 
pline enjoined by the church t« which he belongs. 

4. A licensed physician or snrgeon cannot, without the consent 
of his patient, be examined in a civil action as to any information 
acquired in attending the tiatient, which waa necessary to enable 
him to prescribe or act for the patient; provided, however, that 
after the death of the patient, the executor of his will, or the 
administrator of lus estate, or the surviving spouse of the deceased, 
or, if there be no surviving spouse, the ciiildren of the deceased 
personally, or, if minora, by their guardians, may give such consent, 
in any action or proceeding brought to recover damages on aa< 
count of the death of the patient, caused by the negligent or wrong- 
ful act of another, 

6. A public officer cannot be examined as to communications 
made to him in official confidence, when the public interest would 
suffer by the disclosure. 

ProceM includes all writs, warrants, summons and orders of court 
or Judicial officers. See Notice. 

Promkiory Notei See Negotiable Instruments, fSOSS, S266, S2D6, 
8211, 3170. 

The writ of prohibitioa is the counterpart of the writ of mandate. 
It arrests the proceedings of any tribunal, corporation, board, or 
person exercising judicial functions, when such proceedings are 
without or in excess of the jurisdiction of such tribunal, corporation, 
board or person. It may be issued by any court except police or 
Justices' courta, to an Inferior tribunal or to a corporation, board, 
or person, in all cases where there is not a plain, speedy, and ade- 
quate remedy in the ordinary course of law. It is issued upon the 
veriQed petition of the person beneficially Interested. The writ 
most be either alternative or peremptory. The alternative writ must 
command the party to whom it is directed to desist or refrain from 
further proceedings in the actios or matter specified therein, nntjl 
the further order of the court from which it is issued, and to show 
cause before such court, at a specified time and place, why such 
party should not be absolutely restrained from any further proceed- 
ings in such action or matter. The peremptory writ mnat be in a 
similar form, except that the words requiring the party to ahow cause 
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whr kft riwald not be ^baaimtOj natniMd, dc^ mq 
«a4 ft Ktan 4ar foMrtod. 

8m H«cotittUc iBatnncata, T»02. 
str; lb 

S«c NcfOtiBbls iBrtnnenli. 3192. Il»>, S2S8 ud fal- 
ImriBT, 8148, 3261. 

Pwmwjt Sec CorpoTBtioiii. 

PmUIc Vrnt^mmMUrt Bee Weicfats aa4 Heanrca; WucboaaaMtt; 
H«r Baler. 

8cetf«n 1. An penoiu. finu, eorperstians, copartnen or indhrU- 
vab engaged in the bniluaai «f public weiring for hira, or may 
peraon, flrm or corporation, who ahaQ weigh or measore anj com- 
maiity, piodnce, or article, and iaane for it a weight eertifieate wbidi 
AaD be accepted aa the aerarate weight npon wUch the pnrchaae or 
aale of mch connodltjr, produce or artiele, ia baaed. Aall be kaowB 
aa a pobUe weighinaater, and ahall file a bond witti the state snperin- 
tendent of wdghta and aaeaanrea in tbe sum of one tbonaand doDaia 
for tbe faithful performance of his duties, and shall obtain from tbe 
state superintendent of wei^ta and measures a seal for the stamp- 
ing of weight certificates hereinafter provided for, which shall only 
be in such form as such superintendent may prescribe; provided, that 
nothing in this act shall apply to any scales, or to the owner or leasee 
of them, vriiicb are situated wholly outside of any incoipotated city 
or town, except where said scales are being used in the wei^ung of 
•ay commodity which has been or is being purchaaed by the owner 
or lessee of it, which are beii^ used in the weighing of any corn- 
modi^ Intended for atonge for which a storage charge is made. 

(a) The said seals shall be the property of the state and shall be 
forfeited and returned to the state superintendent of wei^ts and 
measures upon termination of the performance of the dntiea herein 
prescribed as being the duties of a public weigtunaster, Snch seal 
shall be of a form and design prescribed by tbe state superintendent 
•nd furnished by bim at the expense of the weighmaster. Said seal 
shall be a recognized authority of accuracy when applied to wei^t 
eertiflcates. 

Section 2. Tbe state superintendent shall preacribe a form of 
weight certificate, and none other than that shall be used by public 
wei^unasters. 

Section 8. They must keep records of all public . weighings. 
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PUBLIC WEIGHMASTBE 



wfakh ncords awt be at kU ttmei open to the inqwetloB of tlte 
RqMrinteadMit. 

SectioB 4. Us public weigbmuter eh*!! Issue ■ fslw certificate 
of mights and messores, he shsU be gaUty of a uisderaeanar and 
aw; lose Us eeitiflcate, bis seal, and also be liable to aTrest and 
poniAmeRt 

Section 6. Anj person, firm or corporation, who shall reqoeat 
the public weighmaster, or any person enqdoyed by Un, to ivei^ 
any prodoct, commodity, or article falsely or incorrectly, or who 
dtall request a false or incorrect st&te certificate of weight and 
ueasore, or any person issuing a state certificate of wei^rts and 
ueasores irito is not a public wel^nnaster as provided for in this 
act, Shan be guilty of a miBdemeanor. 

Section 6. When donbt or difTeresces arise as to the correctness 
of the net or gross weight of any amonnt or part of any commodity, 
produce, or article for which a state certificate of weights and meas- 
ures has been issued by a public weighmaster, the owner, agent, or 
consignee may, upon complaint to the state superintendent of weights 
and measoras, or his deputy, have said amount or part of the amount 
of any commodity, produce, or article, reweighed by the state super- 
intendent of weights and measures, or a public weighmaster desl|^- 
nated by Um, upon depositing a sufficient sum of money to defray 
ttte actual cost of reweigh with the state superintendent of weights 
and measures. If, on reweighing, a difference in the original weight 
is discovered as the result of fraud, carelessness or faulty apparatus, 
the cost of reweighing shall be borne by the public weighmaster re- 
qwnsible for the issuance of snch faulty state certificate of weights 
and measures. All public weighmasters employing or designating 
any person to act for them as deputy public weighmaster, shall be 
responsible for all acts performed by such person, and the public 
weighmaster shall forward to the state superintendent of weii^ta 
and measures the name and address of persons so appointed. 

Section 7. All amounts, lots, shipments, or consignments of prod- 
ucts, after having been weighed, shall be piled or stored sepsrately, 
as near as can be, or in some manner marked in order that said 
amounts, lots, shipments, or consignments may be distinguished from 
each of a like kind. When any product is sold subject to public 
weighmastar weights, such weight shaU be the true net weight of 
the product. Net wei^t within the meaning of this act shall be tba 
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eonvct or actiud w«i^t of the commodity excludinc th« weight of 
th« contftiDor. 

Soetioii 7 (a)}. Any penon vioUting any of the provisions of 
this act ahall be goilty of a misdemeanor. 

Quit Clalmi See Real £>Ute, ^40. 

Raaek NaBai See Trade Name. 

RatifisatioBi See Contractaj Agency; WaiTcr. 

Raial Eatata Agantoi See Real Estate; Statvte of Fraods; Agency; 
Factor. 

All persons acting as real estate agents mast seenre a license 
to do so — according to a law passed in 1919. This was similar to a 
law passed in 1917, which wa« afterward declared to be oneon- 
stitnUonaL The present law was declared constitntional by onr 
Supreme Court in December, 1919. 

Seal estate brokers are those who negotiate between the buyer 
«nd seller of real property, either finding a purchaser for one de- 
airons of selling, or vice Tersa; tJwy also manage estates, collect 
rents, lease or let proper^ and negotiate loans on bonds and mort- 
gages. 

An agreement aathorising or employing an agent or broker to 
porchase or sell real estate for compensatioo or for a commission 
most be in writing signed by the parties to be charged or his agents 
duly aothorised. 

If there is no sgreement in writing, a broker cannot collect for 
the reasonable valne of his services, even though it is through his 
efTorts that the sale is made. 

The following agreements need not be in writing: A broker 
who loans the money to another, and takes land as security; the 
promise of one broker to divide Gommissions with another; a part- 
nenhip for the purpose of buying and selling land; an oral con- 
tract between brokers whereby one employs another to secure the 
co-operation of another to sell real estate. (Such contracts fall 
into one of three classes — partnership, division of commission, or 
promise to pay a definite sum for securing a purcfaaaer.) 

But a real estate broker's agreement to sell subdivided land for 
a portion of the profits is not a partnership, nor is a lease of 
farm lands with a share of the crop. 

The owner of a tract of land agreed in writing with a firm of 
real estate agents that they should have the exclusive sale of thia 
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tnct sad that they nut nuke eertain improTvmentt; sftar tlM 
procoeda of the mIm and of any cropi he ahoold ftnt I'vceire a 
certain lum pro rata and the balance was to be divided MinaUf 
between him and them. Thla was not a partnenhlp. 

A broker who la an agent in making a loan upon real property 
may also be a partner la the firm who borrowed the money. 

The broker ludertakee, as a condition of hie right to denuiid a 
commiMdoB, to bring the buyer and leller to an agreement. 

It ia hia daty to negotiate a lale; that la, to procure a valid coa- 
tract to purchase, which could be enforced by the seller. If hla title 
is perfect; or if the broker does not procure such a contract, to 
briiv the seller and Uie proposed purchaser together, that the 
seller may procure such a contract — unless he is willing to trust to 
an oral agrownent. 

To "consamoute a deal" means to brins it to completion. 

Each case mast be decided on Its own facts. 

Examples: An agreement with an agent read "he now has a 
prospectiTe purchaser from whom he expects to secure the sum of 
IIGOO for a lease — «nd should he succeed in consummating a deal 
with this purchaser" a commission was to be paid. If the |1600 
was paid by this purchaser the agent was entitled to his commis- 
sion, eren thoogh nothing further was done. 

"These gentlemen seem to be very much pleased and wiU talk to 
you on comatisnon, so arrange with them. I simply told Utem they 
could adjust the matter with you, as I would surely allow you a 
coBimission if I did sell to them." Such a letter written by the 
owner to tiw agent ia NOT an agreement to pay commission. 

Two persons agreed in writing to exchange properties, but did 
not, because the title to one parcel was defective. In the same 
instrument they also wrote "The parties hereto further mutually 
covenant and agree that they will pay to (broker) a commission of 
|18G0;" but they did not have to, because this clause was de- 
pendent upon the exchange being made. 

"The undersigned agrees that if the Western Barrel Co. or any 
concern represented by B. F. H., leases a certain building to be 
erected by the undersigned, he will pay to the agent fifteen hun- 
dred dollars for services rendered in making such lease." The 
signer formed a corporation who erected soch a building, as ha 
could not finance it. The Barrel Co. and a partnerdiip with B. 
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F. If. u one of hu members, together vith the £ari Fruit Co. 
(wbom the scent did not represent) leased the buildins. The 
actnt eoold recover his commission. . . 

"I reserve the right to sell said property mjnelf. or to sell said 
property thnugb the ssency of any one else, bat I hereby agree 
that In sneh case should sale by made by myself or through auy 
other acencyi In considerstion of their serrices, to pay a commis- 
sion." The broker who held this agreement was eutitled to his 
commisston when the sale was made, even thoi^h it was made by 
other broken to partiss whom be had never seen. 

"If yon con purchase the N. W. comer of First and B streets 
for 160,000 I think we would be ready to purchase next week." 
This was not a snlBcient offer of employment. 

Where the owner agreed that if before the expiration of the 
contract he sbonld withdraw the sale of the property the broker 
should be entitled to his commission — he did so and luid to pay the 
broker. 

In another ease the owner agreed that "a commission is to be 
paid in the event of a sole of said property by tiiem or any one 
else, inclading myself." 

EXCLUSIVE AGENCY: An exclusive agency is one given by 
the owner to only one broker, for a definite period. If durins this 
period another broker should sell the land and be paid a commis- 
rion by the owner, the first agent could also recover a commission. 

There is a distinction, however, between an exclusive AGENCY 
<in which the owner has the right to sell the property himself 
without being liable to the agent for commission) and the ex- 
clusive RIGHT to sell the property — where the owner would be 
compelled to pay a commission, no matter who sold the property. 

"I hereby authorise you solely to sell my property" is an ex- 
clusive agency. 

Brokers were authorised to sell the property at any time within 
one year and that the commission should be paid if the owners 
withdrew the property from sale or effected a sale in any way dur- 
ing the year. The owners did moke a sole during the year, and, 
therefore, were liable for the commission. 

Frequently the owner is willing that the agent sbonld also moke 
a contract for the direct sale of the property, and under such cir- 
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ctmutancei that kgreement most not only be written, bat nnut be 
definite in form and explicit witb proper deeeriptlons. 

"Negotiate" meant the converaation in arrangine; the terms of a 
contractiand one given a writing with the words "make and ne- 
gotiate a sale" of real property may neither give a valid deed, nor 
nuke a contract for the sale; nor is such authority given by the 
words "for sale," or "to sell." 

The following have been decided to give the agent soffleient 
power to make an agreement to sell which wonld bind the owner, 
but not sufficient to make aa absolute deed, which would be bind- 
ing upon the owner: 

"I hereby authorise John Richards and grant to him the ex- 
clusive right to sell for me in my same and to receipt for deposit 
thereon — I hereby agree to sell and convey by good and sufficient 
grant deed said property to any purchaser obtained by him." 

"I wish you to manage my property as you would your own, ^nd 
if a good opportunity offers to sell everything I bava; I will be 
glad to sell." 

An agent accepted a deposit of $60 on a lot, though he was 
not authorised by the owner to make any agreementa of any kind 
ragarding it. The owner did tell another person that this agvnt 
was authorized by him to sell the lot and directed that peraon to 
see the agent "in the matter." 

The following is an unqnalififld power of attorney to sell the 
land mentioned: "You are hereby authorized and empowered as 
agents for me to sell my property." 

The following have been held as NOT sufficient authority for 
an agent to convey the property of his principal: 

"Sell the property." 

"Yon are hereby authorised to sell my property and receive 
deposit on same, for the sum of fSOO per acre cash. I hereby 
agree to pay you the sum of 6% for your services in ease yes 
effect a sale." 

"If you can purchase N. W. comer of ISth and Franklin, 76x100, 
for 142,000, I think we wonld be ready to purchase same by Uon- 
day next." 

A receipt signed by an attorney for the estate to wUeh ihe 
real property belonged, a report of the sale of aneh property in the 
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mfttt«r of auch eaUta and a chack drawn by the porchAser of aueh 
■ale are not lufflelent to istufy the statnte of fraoda. 

The owner wrote: "Try and find a porehaser for my property." 
The agent wired him: "Have aold hooae 61&0; wire eoaflrmattoii.'' 
The owner wired anawer: '^enna aatlafactory." 

" ia hereby aathorised to aell my property." 

An agent with anthority to sell land in twenty-acre tracta open 
certain definite terms has no authority to bind the owner In the 
aale of ten-acre tracta npon different terma, when the owner does 
not sanction the agreement nor receive any of the money. 

COMMISSIONS FBOM BOTH SIDES: A broker may eoUeet 
a commiaaion from both sides provided he acts only «a a mere 
middleman, and does not act as an adviser for one aide or tiw 
other; and provided also that both aides anderatand he is recelvinf 
this doable commiaaion, but not otherwise. 

HOW COMMISSION IS EARNED: The broker's commianon ia 
earned in one of three ways: (a) effecting a binding contract of 
sale nnder authority given the agent; <b) prodocing a porebaser 
to whom the sale is actually made; (c) producing before Xhe seller 
a porehaser (I) Ready (II) Willing and (IH) Able to buy (IV) 
On the terma proposed (V) Or others agreed upon (VI> Within 
the time limit of the agreement. 

<a) The i^ent is entitled to his commission when he has pro- 
duced a contract signed by a solvent purchaser, even though his 
agency is revoked, or the title is bad, or though not npon the pr»- 
f^ terms nor at the date agreed upon, nor even if sold to another 
purchaser after the broker has submitted one who would buy or if 
(he sale fails because of a defective title or if iiie owner casts sus- 
picion on it or defers meeting the intended purchaser until after the 
term of the agent's employment has expired. 

The agent cannot recover If the property is sold by the owner 
before the broker has found a buyer unless the option is EX- 
CLUSIVE. 

(b) If ^e agent introduces the purchaser or discloses his name 
to the seller and through such introduction or disclosure negotia- 
tions are begun which lead to the sale, the broker can recover; 
also if he first calls the attention of the purchaser to the land and 
■dviaes htm to buy it, even though the deal is finally negotiated 
with the owner through the agent of the purchaser. 
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Th« broker need not have peraon»llr condncted the neifotiktionfl 
nor be prewnt when the bftrgain was completed, nor need tbe 
owner at the time h&ve known that the pnrchaMr was one found 
by the broker. If the efforts of the broker were the procuring 
cause of the >ale, though th« parties themselves did the negotiat- 
ing, this will be sufficient. 

(c) The payment of commission is not contingent upon the 
conanmmation of the sale. The buyer must be produced before the 
seller, or bis name given. It is not sufficient for the agent to say 
when asked if be told the owner to whom he could sell the place, 
"I told hi") a man in Oakland — ^I don't remember if I used the 
name," nor can the broker or the purchaser compel him to go to the 
place of business of the seller, either to make tlie contract of sale 
or to negotiate for its terms. 

(c-i) Before a broker has earned bis commisaion it must also 
be shown that he produced a purchaser who was ready and will- 
ing to make the purchase; such readiness and willingness can be 
shown only by an offer on the buyer's part to purehaae. Snch an 
offer must either be to the seller (not to the broker) or a contract 
m\ut actually be entered into. 

It Is not sufficient to And a purchaser who is financially able, but 
who only expresses his willingness and readiness to the broker and 
who makes a deposit with the broker, but who is never introduced 
to the seller. 

"I further agree that when the brokers have secured an ac- 
ceptance of this proposition to exchange the said property on said 
terms I will then pay them the regular commission." As 
soon as this offer is accepted in writing, by a person who is ABLE 
to make the exchange, the broker need do nothing further, and has 
no other responsibilities. His commission is due, even though the 
parties do not carry out their agreements. 

A broker secured a buyer who signed the following agreement: 
"It is hereby agreed that the above property is this day sold to 
the undersigned for the sum of |4600.00." This was held to be 
merely an OPTION and not a showing that the signers were 
financially responsible. 

Where a person submitted by a broker as a proapecUve buyer 
did not give satisfactory assurance that he would be able to fulfiU 
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•n of tb* obllcatlMU, Mring Out "h* wm naeh IneliBcd to om^ 
rmA hfaBMlf," be ww not eo«sd«rad ABLE to buy. 

Tb* buyer wm to nmfir with ner ow inatracUoBs by plrlm lb« 
ptticbaM price widiiii flftoen daya. He did aot do m> and tbe 
broker eoold not recorer Us conuBisnoB. 

(e-fr) A broker is beM strieUr to tbe temu of bis aceacT. He 
CMtBot recover iriieie be sobmiti » bnrer upon terMS dlffettnc in 
SBjr ■unner from thoae iavoeed hj the leller, nnlea* sneh terMS an 
•fterwards accepted or latifled by the seller. 

If BO TERM is exprewd is tbe broker's coatract it bibt be ter- 
aUBsted at will by either partr. The price most be Baaed. If 
there is nose, the owner mar refsae eveir offer Buule. 

(e-v) A writtoa sBAori^ caanot be ehaaged by a Terbal agree- 
ment. If the agent sbonld obtain a written offer upon dcSnite 
tccais and tbe owner afterwards giTes him a Terbal modification of 
tteaa tenu and he teenres a cnstomer npon these changed tenas 
be cannot reeorer. 

{^ri> Whea aa agent procures an agreement la wliicb tiaie is 
of tiio easeace, he b boand by its tenn*. There is no implied 
promise srUag of necessity from the relation existiag betweea a 
prospectire seller and his aewnt that the former will pay a eommis- 
tian if, at a time snbseqaent to the life of the written contract, the 
property Is sold to the person introduced to tbe owner. 

If tbe purchaser is willing to take the property on different toims 
and tbe variance Is waived by the seller, the broker may obtain his 
commission. Or, if aftor having produced a sBitable porchaser 
bat not within the time limit, owing to delay caused by his pria- 
ctpftl, tbe broker is etUl entitled to his commission. 

(e-vii) A written agreement limiting the agent's time cannot be 
extended by a verbal agreement. 

A prospective purchaser introduced by the agent to the owner 
wltUn the two months mentioned in their agreement of agency, 
promised to take the property on the terms offered, but did not do 
so. After the time expired other negotiations were opened and be 
flnaUy bought it, but the agent could not obtain a commisaion. 

On Kay 82nd tiie owner gave an agent a verbal offer to sell 
property for a certain amount, less 5%, "subject to prompt reply." 
(TUs meant that the offer would expire and cease to be binding 
ualeas ttda property was sold aad the owner notified on the folloW' 
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iag day.) On Hajr 2Snl tb« owner withdrew tke offer, «nd bc^ui 
nttfotiatloiis with » person whom the aceat had Intervited in the 
property but whom he had not introdncad to the owner. The 
owner made the lale aad the broker got no commlnioB. 

LEASES; The reqnirementa as to the agent's oblicstion in t^ 
matter of a lease is the same as if be were to procure a pnrehsMr, 
except that, a lease being personal property, the anthority to the 
agent need not be in writing. 

He is entitled to the reasonable valne for inch services, which 
may be proved by the resolntion of a board of directors of the real 
estate exchange, with the evidence of other real estate brokers that 
this was the customary and reasonable charge. He is not entitled 
to a continuing conunission when the same premises are leased to 
another corporation at the expiistion of the first term, althou^ ttu 
stockholders are the same as in the corporation to iriiJch the 
premises were first leased. 

"We will pay yon a commission apon the signing of the lease." 
No actual lease was ever signed, but the broker procured an agree- 
ment by responsible parties to lease a building to be erected for 
their special business and to sign a lease upon its completion. The 
construction of tliat building was commenced, but it was destroyed 
by the San Francisco fire before completion. The broker could 
not recover. 

RATIFICATION: The agreement for commission must be rati- 
fied in writing — if not in writing originally. 

It is not sufficient ratification for the owner to sell the proper^ 
himself, nor is the following enot^h: A broker went to the owner 
and told him he had made the deal; the owner said "AH right" 
And the broker tells the story thus: "I had a contract of sale with 
me to sign showing that the sale had been made and I spoke to bim 
about it. He said bis mother would have to sign it, and he would 
rather wait until morning. I said: 'If you cannot sign this up to- 
night would it be all right for me to take the money and receipt 
for it?' He said: 'It will be all right; we will sign the contract 
tomorrow.' " He never did sign the contract, and the broker could 
not recover. 

An owner gave an agent in writing the exchudve privilege to sell 
a piece of real estate for 136,000 cash; fin days being allowed "to 
find a purchaser." On the last day the agent received a verbal 



:.vGooi^Ic 



SEAL ESTATE AGENTS 



offer for the propertj at 136,000 witbont the hooM. He com- 
nnnicKted this offer to the owner, on the nune day, grriag the 
name of the propo«ed bnjrer and the owner said,' "That ta all right" 
Two dajrs afterward the owner gave written anthoritjr to another 
broker who the next day >old the house to the same buyer at the 
tame priee which he had offered before. The first agent could also 
recover a commission, becanse the owner had ratified the ehanire of 
terms by accepting them. 

The owner signed an agreement "for ten days and thereafter 
natJ) 'rithdrawn by me in writing." After this ten days the owner 
wrote at the bottom of this agreement, "The above contract is 
hereby extended to November 16th. I accept the above." The 
accent produced the buyer December 15th. He could recover his 
commisrion. 

REVOCATION: Is by mutual consent, performance, the pleas- 
ure of either party in good faith, lapse of time, sale by another, 
destruction of the property, bankruptcy, insanity or death of either 
party, fraud of the agent 

If the agent has expended time and effort in seeking to find a 
purchaser, his agreement cannot be revoked before the expiration 
of its term, but if hia contract is cancelled he cannot make future 
contracts for the sale of land. 

If the agent submits several buyers or tenants, all of whom are 
rejected by the owner, and negotiations are broken off, and the 
agent's term expires, the agent cannot recover a commission pro- 
vided the owner afterwards sells to some of these buyers submitted 
by the agent; anieu, perhaps, if the agreement of agency was 
irrevocable. 

OPINIONS: There is a very fine border line between MIS- 
REPRESENTATIONS made by an agent in bis endeavor to sell 
property, and his mere opinion, or exaggerated statement of bis 
belief (See Warranty). Our Supreme Court has decided that the 
following statements are only OPINIONS, and do not constitute 
misrepresentations: "It is good orange land. Would raise oranges; 
would make you a fine living; first class decomposed granite, or 
gravel; free from frost; you can put out oranges in the summer, 
and go east, and come back, and you will get oranges;" the value 
of book accounts; tho amount of horsepower which could be de> 
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veIop«d wltk e«rt*iii irat«T; th« unonnt of euth aecesH^ in an 
«xesntioD; character of earth alonr the Uae of a leree. 

The follovins have been decided to be statemecta of facts, and, 
if untrue, were then mlareprsMntatlons (See Fraud; BeciasioB): 
Aj to the ehatacter of land, and ita anitableneea for fruit ranch; 
the value and richneu of a mine and ita convenience to Vater; 
that certain land mu abundantly watered by means of havingr 44 
shares In a certidn water compan;, and tliat there would be flow- 
ing a ipeeified amount of water, which would be ample to irrigate 
the entire land and produce crops of alfalfa; value of ore In an 
ore dump; value of mining property in Hextco; value of goodwill 
and business; representation as to the cost of a bnildii^; as to the 
ownership of land; "containing 40 acres, more or leas," wben 
there were only 2S acres." 

FRAUD OF THE AGENT: <b) To the owner; (b) To the buyer, 

<a) In the employment of an agent the principal bargains for 
his disinterested skill and diligence, and whenever the interests of 
the agent become antagonistic to those of Ins employer, he violates 
his obligation by continning to act in hla behalf without disclosing 
that fact 

A broker who is employed by the owner to sell his property is, 
by the mere fact of accepting such employment, precluded from ac- 
quiring an interest in the property he is employed to sell He can- 
not act as such agent in making a sale, either to himself or where 
he is interested in the purchase, and he is equally precluded from 
having a personal interest in the result of the sale of which the 
principal is ignorant. 

Whenever he faai an interest in making the sale which is antag- 
onistic to that of his principal, he is unable to discharge his fall 
duty to the latter, and by continuing to act as bis agent, without 
disclosing to him the fact of such interest, be commits a fraud upon 
him which will deprive him of all right to compensation for his 
services. 

Examples: If an agent without authority purchases land for his 
principal, claiming that he paid a certain price, when, in reality, 
be paid less, and if the principal pays the higher sum, be may re- 
cover the difference back from the agent, and need not reconvey 
ttte land. 

An agent who took an option on a piece of land for the sum of 



:.vGoo<^Ic 



REAL ESTATE AGENTS 



11850, bat who told hia principkl that the option price w*s |2850, 
mni who sold the land to the principal for the latter warn, and pat 
the difference in his pocket, coald be compelled by the buyer to 
refund the pmflt thus wroagfally obtained. 

<b) One who deals with another upon his mere statement that 
he is the agent of lome third party take* upon himself the risk of 
being able to show that soch agency existed. If, instead of satis- 
fying himself apon the sabject by indet>endent investigation, be aC' 
cepta such statements and ia deceived, he is the victim of his own 
credulity. 

An agent may bay of his principal or have an interest in the 
sale of property belonging to the principal and witlun the scope of 
his authority, provided that the principal had knowledge of all 
these facts, and after the agent has made a full disclosure of all 
he knows with regard to the property. 

If a prospective bayer pays a portion of the purchase price of 
land to the agent of the owner he cannot compel the owner to de- 
liver title apon tender or payment of the balance of the purchase 
price, where there was no written agreement from the owner 
directly. 

A breach of the contract of agency on the part of the owner of 
property or the borrower of money would consist in: (1) Either 
accepting and receiving the loan and then refusing to pay the com- 
mission; or, (2) In refusing to accept and receive the loan when 
the broker had procured It according to the terms of their ^ency; 
in either of these cases the brokers would be entitled to their 



Where the contract fixes the broker's right to remuneration upon 
hia sale, if he shall produce a purchaser ready and willing to buy, 
he has performed his part of the contract, the owner's liability for 
his commission is complete, and cannot be avoided by any arbitrary 
or wanton refusal to consummate the sale. 

"The owner cannot avail himself of the services, and, by making 
a sale through information derived from his agent, deprive the 
latter of his commission." 

"A broker may by special agreement with his principal so con- 
tract as to make his compensation depend upon a contingency which 
his own efforts cannot control, even though such contingency relate 
to acta of hia principal." 
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An agreement to cell re«l propettf binds the Mller to execute a 
conveyance to paaa the title to tlie propertr. 

An agreement on the part of a leller of real property to give 
tlte usual covenanta, binds Mm to insert in the grant, covenants of 
"seisin," quiet enjoyment," "further aaaurance," "general war- 
ranty," and "against encumbrances." 

These covenants must be in substance as follows: "The party 
of the Arst part covenants inih the party of the second part, that 
the former is now seized in fee simple of the property granted; 
that the latter shall enjoy the same without any lawful disturbance; 
, that the same is frae from all encumbrances; that the party of the 
first part, and all persons acquiring any interest in the same through 
or for bim, will, on demand, execute and deliver to the party of 
the second part, at the expense of the latter, any further assur- 
ance of the same that may be reasonably required; and that the 
party of the first part will warrant to the party of the second part 
all the said property against every person lawfully claiming the 
same." 

Damage caused by the breach of a covenant of "seizin;" of 
"right to convey" or "warranty;" of "quiet enjoyment," in a grant 
of an estate in real property, is deemed to be: (1) The price paid 
to the grantor; or if the breach la partial only, such proportion of 
the price as the value at the property affected by the breach bore 
at the time of the grant to the value of the whole property; (2) 
Interest on it for Uie time during which the grantee derived no 
benefit from the property, not exceeding five yean; (S) Any ex- 
penses incurred by the covenantee in defending his possession. 

lUai Properlyi All property is divided into two classes: EEAL, 
or immovable; PERSONAL, or movable. REAL PROPERTY con- 
sists of LAND; that which is affixed to land; that which is inci- 
dental to land, or appurtenant to it; that which is immovable by 
law. LAND is the solid material of the earth, whatever may be the 
ingredients of which it is composed, whether soil, rock, or other 
substance. The owner of land in fee, has the right to the surface, 
and to everything permanently situated above it or below It. 

Propmrty is acquired by (a) occupancy; (b) Accession; <c) trans- 
fer; (d) Will or Succession. 

OCCUPANCY for any period eonfers a title sufficient against 
all except the State and those who hav« a title by prescription, ac- 
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e«MioB, trKnsfcr, win or wicciwion; ^vvidad, howerer, that tb« 
tltla confamMl hj auch tKcapmner alwll not be a mfScMiit int wt 
in nal property to enable the oecopant or hb prhriw to conuBonce 
or to malDtatn an action to qoiet title, nnleaa ooch occvpancr ^"^ 
have rqwaed into a title by preaeiiption. 

REAL ESTATE inclndei <1> the poMBiion of, claim to, owner- 
■hip of, or right to, the poieewion of land; (2) All m*"— , minetmls, 
and qnaniei In, and under the land, all timber balonstnc to fn- 
dlvidnala or corporations, crowing or being on the landa of the 
United Statea, and all ri|iit« and privileges pertaining to them. 
Thns, oil is a mineral, and land npon which is growing timber may 
be conveyed to one person, and the timber to another — or, the title 
to timber can be held and transferred to one who is sot the owner 
of the land (See Trees); (3) A mortgage, deed of trust, contract 
or other obligations by which a debt' is secured (when land is 
pledged for the payment and discharge of it) shall be deemed and 
treated as an interest in the land pledged — for the purpose of 
taxation; <<} Improvements; a thing is deemed to be affixed to 
land when it ia attached to it by roots (as in the case of trees, 
vines or shrubs) or imbedded in it, as in the case of walls; perma- 
nently resting upon it, as in the case of bnildinKi; or pennanently 
attached to what is thus permanent, as by means of cement, plas- 
ter, nails, bolts or screws. If growing crops are not cut, they are 
a part of the land, and title to them passes by sale of the land — 
unless ^>eeially reserved. Improvements include (1) All buildings, 
sLruc Lures, fixtures, fences and improvements, erected upon, or 
affixed to the land, except telephone or telegraph lines; (2) All 
fruit, nut bearing or ornamental trees and vines, not of natural 
growth, except fruit and nut bearing trees under four years of age, 
and vines under three years of age; (3) Alfalfa after the first 
year's planting. 

When the following burdens are attached to land, they are called 
EASEMENTS: (1) The ri^t of pasture, (2) fishing, (3) taking 
game, (4) of way; (6) Taking wood, water, minerals and other 
•things; (6) Transscting business, or conducting lawfnl sports upon 
land; (7) Receiving water, light, air or beat from, or over, or dis- 
charging the same upon land; (8) Flooding land, of having water 
flow without diminution or disturbance of any kind; (S Using a 
party wall {See Fences); (10) Receiving more than natural sup- 
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port from adjacent Und; (11) HKving the whole of Uie division 
fence, m&intBined by ■ cotennlnona owner (See Fences) ; (12) Hav- 
ing public conveyances stopped, or of stopping the same upon land; 
(13) The right of barial, and the light of a seat in jchurch. 

RIGHT TO FISH: The people shall have the right to fish upon 
and from public lands of the State and in the waters of it, except- 
ing upon lands get aside for fish hatcheries, and ao land owned 
hy the State shall ever be sold or transferred without reserving 
in the people the absolute right to fish upon them; and no law shall 
ever be passed making it a crime for the people to enter upon 
the public lands within this State for the purpose of Ashing in any 
water containing fish that have been planted in it by the State. 

A RIGHT-OF-WAY "i« the privilege which one person, or par- 
ticular descriptions of persons may have, of passing over the Und 
of another in some particular line." The entire width may be 
used, even though wider than need be for the purposes intended, 
but land lying beyond cannot be appropriated; if the way is un- 
loeated, and the owner of the easement fails to designate it, the 
owner of the land may do so, and if they cannot agree, the route 
may be determined by the Court. 

A gave B a "BIGHT-OF-WAY" across his land, for purpose of a 
(bireway having gates at both ends, which B should close as he 
passed; he refused to do so, but the court held that he could not 
use the drivewsy unless he did. 

RIGHT-OF-WAY BY USAGE: When the public, or such por- 
tion as has occasion to use a rood, travels over it, with full knowl- 
edge of the landowners interested, without asking or receiving any 
permission, and without objection from anyone, and for a period 
of time beyond that required by law to bar a right of action, a 
right to the public to the use of the road arises by prescription, or 
implied dedication. A dedication is presumed from long and con- 
tinued adverse use, as a highway. 

A WAY OF NECESSITY: This cannot exist, except in cases of 
strict necessity, nor when a man can get to his property over his 
own land. That the way over his own land is too iteep, or too nar- 
row, or that other and like difficulties exist, does not alter the cose 
— and it is only when there is no other way through his own Isnd 
tiiat a grantee can claim a right over that of his grantor. 
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ANCIENT UOBT8: 

Undar the old eoiHmoa law ml* in Enclaad, ■ Undoviier hftd an 
■baolate right to rae«iT« Ui^t and air from the adjotnlnc land, and 
hia windows could not be cloied up by a bnildinc eroctcd upon Ui 
line; but, no mch oaacaient was created under our law, and no 
right of this character can be acquired (in California) withont oz- 
preaa grant, or an iatereat in, or covenant relating to, the landa 
over which the right k claimed; an injunction will not be iamed t» 
prevent a buyer Cram ereetiag a building on hit lot, lo as to close 
up and dartcen the windows in a house of the grantor, and to idiot 
oir the light and air to it. (See Fence.) 

(10) LATERAL 8UFPOKT: 

A land owner has an interest in the adjoining land for the latoml 
rapport of the soil, subject to the right of the owner of thia ad- 
joining land to make proper and uaual excavatjoui on the same, for 
the purposes of construction. When so doing, he must use reason- 
abe care and sldll, must tofce reasonable precautions to sustain the 
land of tJie other, and give reasonable notice to the other of his 
intoation to make such excavations. This ri(^ is only to the land 
in its natural stoto, and not to added weight placed upon it by 
buildings or structures. Whoever deprives a landowner of such 
support, does an unlawful act All who unito in it are wrongdoers 
and are responsible in damages, even to the contractor who per^ 
forms the work. But if a building collapses — by reason of adjoin- 
ing excavations — a tonant cannot recover damages' from lus land- 
lord. 

ApparteaancMi A thing is deemed to be apportonant to (be- 
longing to) land when it is used by ri^t with the land for Hs 
benefit — as a right of way, a watercourse, a passage for ll^t, or 
air or heat from or across the land of another. While shares of 
stock (in a vator company) are not appurtenant necessarily, yet 
they may be shown to be, or may be made ao. 

Gertoin covenants (agreemento) contained in grants of real 
property are appurtenant to such estotos, and pass with thera so as 
to bind the assigns of the one who made the covenant, and they 
veat in the assigns of the receiver of the covenant, just as if these 
asaigns had personally entered into them. Such covenants are aaid 
to "run with the land," if contained In a grant of or an estato ta 
real proper^, including WARRANTY, QUIET ENJOYHENT, "for 
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fiathtT M)ninuic« on the put of th« cnuntor," or for {Mrment of 
nut, texra, or uMsanenti. 

AOnviMtt Where, from natorkl csusea, Und forms by imper- 
ceptible desreeH opon the b«nlc of « river or atream, naTiffable or 
not navigable, either by accnmnlation of material, or by the reces- 
■lon of the stream, it is termed allnvlon, and anch land betonca to 
the owner of the bank, aubiect to any exiiting rigbt of way over 
the bank. This rdle alio includea the lea fbere. The owner is 
entitled to the land formed by gjadaal and imperceptible aecre- 
tione from the water, regardleas of the caoae which produced it, 
or whether the flow was natural or affected by artificial meuia. 

AnUioNi If a river or stream, navigable or not navigable, car- 
riea away, by reason of sudden violence, a considerable and dia> 
ttngniabaUe part of a bank, and bears it to the opposite bank, or 
to another part of the same bank, it is termed AVULSION, and 
tbe owner of the part carried away may reclaim it within a year 
after tbe owner of tbe land to which it has been united Ukes 
poesession of it. 

A^erM PoMeuioa differs from PRESCRIPTION, because title 
to land is acquired, while in preacrlptlon one acquires title only to 
an easement, and not to the actual land itself, and also — no grant 
la presumed. 

It must be exclusive, open and notorious, and not secret or clan- 
destine; it must be hostile to the claimant's title and claim to be 
one's own exclusively. It must be continuoas and uninterrupted 
for a period of five years, and the occupant must have paid all the 
taxes dnriog that time. 

A land btqrer'a possession is adverse to that of the seller, as soon 
as he has paid the purchase price. One cannot claim adverse 
possession against his landlord, nor the United States, nor the 
State; nor if a person is permitted to enter lands as a favor. 

It is acquired by occupancy of the land for a period of five years 
ud under one of tbe four following circomstances: 

(1) When the occupant (or those under whom he claims) en- 
tered into the ptissession of the property under claim of title (ex- 
clndve of other right), founding such claim upon a written in- 
strument — such as a deed to the property — or upon a decree or 
judgment of a competent court, with continued occupation and 
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poiMuioR of aema pftrt of that propert; for fiv« jtMn — unleaa it 
eoaaista of m tract divided into Iota. 

(2) When there haa been an actual and continued occupation 
of land nnder a claim of title {exclnaive of anr otbAr right), bat 
not foonded apon a written inatnunent, jndcment or decree. 

(3) Wlien the claim of title is founded upon a written initm- 
ment or a Judgment or decree — the land ia deemed to have been 
pouesMd and occupied in the following caaes: (a) Where it haa 
been uaually cultivated or improved; (b) Where it haa been pro- 
tected by a aabatantaal encloanre (such as a fence sufficient to tun 
cattle, even though it had been out of repair from time to time; or 
a wire netting fence with poata four to five feet high, or four by 
town, set five to eight feet apart, with two rails; <c) Where, 
although not so enclosed, it has been used for the supply of fuel 
or of fencing timber, for the puzpoae of husbandry, or for pasturage 
or for the ordinary uae of the occupant; (d) Where a known farm 
or single lot has been partly improved, the portion of such farm or 
lot that may have been yet not clear, or not enclosed according to 
the usual custom and course of the adjoining country, shall have 
been deemed to have been occupied for the same length of time aa 
the part improved and cultivated; (4 When the claim of title ia 
not founded upon a written instrument, or decree, land ia deemed 
to have been possessed and occupied in the following caaes only: 
(a) Where ft haa been protected by aubatantial enclosure; (b) 
Where it haa been usually cultivated or improved; provided, haw- 
ever, that in no case shall adverse possession he considered estab- 
lished unless it shall be shown that the land has been occupied and 
claimed for the period of five years continuously, and that the 
persons, or their predecesaon and grantors, have paid all the taxM, 
which have been levied and assessed upon their land. 

An action may be brought by any paraon against another who 
claims an estate in real property, advene to him, for the pnrpoae of 
determining such adverse claim, and he may also tranafer it with 
the aame effect as if in actual possession. 

An action must be commenced within one year after iw*Htig an 
entry upon real estate, and within five years from the time iriieB 
the right to make It accrued. The adverae chiimant need not r»- 
main upon the property every minute of the entire period, but may 
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take oeouional tripi «wfty froin it; he majr slio conver the title 
■nd another person take poueesion — m his Ksent 

lUtutrationa: One person had continaonaly used k roedway from 
1868 to 1872, and bis tenant elnce then to April, 1896. He wsa 
then prevented from nains it further, and brought an action In 
189$ to determine his rigfaL He coold use the road. 

UlutJct lalanda and accomnlatlonB of land, formed in the beda 
of streams which are navigable, belong to the atate, if there ia ao 
title or prescription to the contrary. An island, or accnmnladon of 
land formed in a stream which ia not navigable, belongs to the 
owner of the shore on that side where the island, or aecomnlation, 
la formed; or, if not formed on one side only, then to the owners 
of the shore on the two sides, divided by an imaginary line drawn 
throogb the middle of the river. If a stream, navigable or not 
navigable, in forming itself a new arm, divides itself and sorrounda 
land belon^ng to the owner of the shore, and thereby forms an 
island, the island belongs to soch owner. 

Land formed by accretions from an island in the center of a 
navigable stream toward the bank, yet which leaves a depression or 
slough dividing the island from the mainland, is the property of the 
state. 

TraM whose trunks stand wholly upon the land of one owner be- 
long exclosively to him, although their roots grow into the land of 
another. The fmit of the tree belongs to the owner of the tntnk, 
bnt if he goes upon the land of bis neighbor to pluck the fruit, he 
becomes a trespasser. The adjoining owner has the right to lop off 
the roots and branches of a tree which grow into or overhang bis 
land, or to pick up the fruit which falls upon his ground. A tree 
whose trunk is upon the dividing line of two or more owners be~ 
longs to them In common. Neither can cut it down without the 
other's consent, nor in anywise mutilate even the portion on his 
own groond. If the tree is injured by it. 

It is a misdemeanor to cut down, destroy or injure any kind of 
wood or timber, standing or growing upon the lands of another, or 
to carry this away — and the wrongdoers should pay the owner 
treble the valne of the wood, as damages. 

ConabUratioat (See Contracts.) In the absence of fraud, the 
amount of the consideration for a deed Is immaterial. A valuable 
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contideration ia such aa mome; or the like. A good eonsideration i« 
■ach as that of blood and naturml affection. 

A promise to furnish snpport to the ^antor for life is a good 
consideration. This may be oral when the deed has actually been 
delivered and part of the services have been performed. If the 
grantees, after years of personal service, had refnsed to proceed 
further with the contract, the grantor conld undoubtedly reseiud 
and the court would then balance the value of the services ren- 
dered and the money paid with the value of the occupation of the 
land to the grantees and reach a conclusion as to the terms under 
which a cancellation of the deed would be just. 

DMcriptloBi The lands of this State were originally surveyed in 
one of two ways: First: When California belonged to Mexico it 
was the frequent custom for officials high in power in Mexico to 
grant parceb of land to their friends or favorites, giving them 
{for example) as much as they could walk around in a day, or as 
much as they desired in a certain vicinity. The map of lands in 
the Boathem part of California, particularly, is frequently dotted 
with what are called "granta," of large size and irregular shape. 
By reference to maps which show the contour of the country it 
will be found that these grants inelade the level and best land in 
these various vicinities, leaving the washes, hillsides and stony 
places outside of the grant. It was these grants which the HexicMt 
otQcials gave away. 
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Second: By survey of the United States Government 
township and ranges with their sectional aubdivi^ons. 
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The land in incoFpor*t«d cities and sach parcels of the ^nnta fts 
hare been subdiviiled is osnally cat Into blocks *nd these in 
turn into lots sversginB; fifty by one bnndred And fifty feet In uze 
— all located by means of a certified nuip. It frequently 
happens that the technical, legal or proper description la not 
known to the grantor, or is not easily available. In which case 
reference may be made in snch a way as to distingnish the prop- 
erty from any other property in that county . The Civil Cod« of 
this State has quite elaborate rules for constroing the descriptive 
parts of a conveyance when its meaning is doobtful. 

Tha following have been held to be snfflcient descriptions: "A lot 
90x460 on the northwesterly comer of A and B streets," when it 
was shown that the grantor did own a lot on that comer, and that 
he did not own any other lot anywhere. "A hooae and lot of land 
sitoated on Amity Street," when shown at the trial that the aeDer 
only owned at the time one lot on that street in that city. '7or^ 
Acrea of the eighty acre tract at Biggs," where it was shown that 
the contTActing parties owned only one certain parcel of forty 
acres there, "fi of Sec. 7-23-7, and all of Sac. 18-28-7 in Syca- 
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man TowssUp." "One eitr block between Main and Uaikct 
atntU vndudd, beiuE the aeeond block weat of Tnle Street in the 
Cftjr of Stockton." 

KMlrictbMi (See ReMmtionx.) There is m dbtinctioB be- 
tween personal cavenants exiKtiBg aolelT between the leUer and the 
boTer, and caaementa, which operate aeainat the general pobbe, 
either fotcrer, or for a definite term. The foDowinc are not r»- 
itarietioBa, bat are only personal covenanta: 

"Sobject to the following restriction; that no oatboildings or 
sheds shall ever be erected westerlr of the main building or a 
greater hclglit than those now standing on it." "Upon condition 
that the granted premises shall be nsed for no other purposes than 
those for which ttiey are now used — namely, for bathing and boat- 
iaz upon the beach." "It is provided and covenanted as a coven- 
ant ranalng with the land herein conveyed that certain hotel bnild- 
tng carefully specified shall be erected upon these premises. .... 
And if the hotel shall be removed by fire, the parties of the first 
part shall rebuild such hotel .... and upon failnre to do so, his 
hein or assigns, shall reeonvey the said premises to the seller. " 
"This deed !s given and accepted npon the erpress understanding 
that the party of the first part will never himself erect any stme- 
tare within five feet of the land conveyed." 

It has often been decided that where a tract of land is subdivided 
into lots, and those lots are conveyed to separate purchasers, snb- 
Jeet to conditions which are of a nature to operate as inducements 
to the purchaser, and to give to each purchaser the benefit of a 
general plan of building or occupation, so that each shall faave at- 
tached to his own lot a right in the nature of an easement tn 
the lots of others, a right is thereby acquired by each buyer which 
he may enforce against any other buyer. RestrictionB arc valid 
and enforceable as long as the grantor continues to own any part of 
the tract. 

The following is a valid restriction: "That no building whatever 
except a private residence, with the customary outbuildings, inclad- 
faig a private stable, shall be erected, placed or permitted on said 
premises or any part thereof, and that such building shall be nsed 
aa a private residence only, and shall cost ,and be reasonably worth, 
not less than {%....) and shall be located not less than < — > feet 
tram the front street line of said lot . . . and it Is farther agreed 
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thmt no bam or shed, or other bnUdinc shall b« located or built 
cloMr than ninety feet from the said front line of a^d lot That 
any breach of the foregoing condftiona, occnrring after the de- 
livery of this deed, shall have the effect of forfeiting the title of 
the grantee and his aaelgns, and that thereupon his title to said 
real property ehall revert to the grantor. " 

lUustration : A subsequent purchaser built a three-room shack, 
costing not over |800, on the rear of a lot, and no other bnildlngs, 
and lived in it. The Court decided that this waa a violation of the 
terms of the restriction, and that the grantor had the right to a 
reconveyance as long as he continued to own a part of the tract 
for the benefit of which the restriction was exacted. But would it 
be a violation if the purchaser erected a stable or other outbuild- 
ing and lived in it during the time the residence was being con* 
straetedT Not decided. 

Restrictive agreements of this kind will not be enforced whore 
under all the circumstances of the case the granting of the relief 
sought would be inequitable. 

There was a set-back clause of twenty feet, and the purchaser 
(buying on installments ) erected a building within eight feet of 
the front line of the lot; but the seller had full knowledge that 
this building was being so built, and did not object to It; on the 
contrary, bis agent said it "would be all right;" it was held that 
an injunction would not be permitted compelling the owner to set 
this building back. 

iUMrvBtiona and Exoeptioni: (See Restrictions) . The differ- 
ence between a reservation and an exception in this: A reserva- 
tion is of something taken back out of that which is granted, auch 
as a right or privilege. It is to be interpreted In favor of the 
grantor. An exception is always something witMield from the 
estate and not granted at all, so that the title to the thing excepted 
remains in the grantor. 

A clanse retaining in the grantor the right to enter upon the 
land and cut and remove growing timber would be a reservation. 
In this case the title to the standing trees passes to the grantee. 
But the following clause is an exception, and title to the timber 
remained in the grantor: "With the exception of the timber on 
aald land, which I reserve for my own use." 

REVERSION is a cUnse la a grant by which the title to the 
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proper^ Snatod vlQ retan satomAticaUy to the cnator, iS tar- 
talB IUb(s are doni, or not done, within eeztun qteciftcd tiBM. 
TU> fnqncntlT oecnn hi riflits of my to rmihrmy corpor«tMHUi, by 
vdilch tha tigkt faiU npon abajidonmnit of the road. The foIl«w> 
iac are czaBplei of the language Beceanry to coiutitste a re- 
vaniaii: 

"Shall la like aianner at the legal expiration of the nid con- 
teact ravert to the aaid par^ of the ftrat part, hia heira or aaaigiu, 
anything contained to the eontnry notwithatanding." Nothing 
conld be added to more eleariy expreaa the intent of th« grantor. 
The dnration of the estate or eaaement granted waa definite and 
preciae and was on* limited for year* and not in fee^ 

"All the foregoing conditiona are hereby declared to be eendltiona 
npon which the title of the aald party of the aecond part to the 
aaid strip of land ao agreed to be conveyed, and dependant, and upon 
breach of the aaid conditions, or any of them, the nid atrip of land 
ahaU revert nnto the aaid party of the fint part, hia beira and 



TiiU is not th« proper^ itaelf, but ia rather the means by which 
it is held. It is acquired by <1) operation of law, or (2) by descent, 
or (S) by pnrcbase. 

Titles by operation of law are In torn acquired on one of eight 
ways: (1) by ACCRETION (which see); (2) by abandonment; 

(5) by prescription; <4) by ADVERSE POSSESSION (which aee); 

(6) by ESCHEAT (which see); (6) by forfeiture; (7) by aliena- 
tion; (8) by marriage. (Compare also Personal Property Titles.) 

(2> ABAMDONUENT is what the owner of real esUte may ae- 
qnire when some eaaement is given ap— as a right of way for a 
railroad, which has ceased to be used. But the mere fact that It 
is no longer naed will not be enough. There must be some actual 
act of abandonment, as (in this instance) of taking up the rails. 

(6) FORFEITURE is where the grantee has agreed to perform 
certain things, or forfeit the land if be does noL 

(7) ALIENATION may be either voluntary or involuntary. In- 
voluntary is that acquired by the act of some one other than the 
former owner of the property, such as (1) by execution (which 
Me, (2) by Judicial decree and by eminent domain (which see) and 
(4) tax tiUe (which see). 

Title by voluntary alienation is that by devise and by grant. By 
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devbe is tlut Mqttired at the death of the deviaor. (See Saeceasion; 
Deeds.) 

The ngutration of titles haa become so thoronghlr Imbedded in 
our sTstera of dealing with landa that a title which cannot be traced 
and eatabllahed by some foim of public record ii practically on- 
merchantable. Parties rely for the proof of their titles upon the 
chain of title which will be disclosed by an examination of the 
records. 

"Satisfactory Title" means one which is acceptable to the bajrer; 
"Valid Title," "Perfect Title," "Perfected Title," "Title which is 
not Defective" — all mean "a title fairly dedocible of record." 
"Title Guaranteed" means "that the owner had a good and snfflcient 
title free from litigation, palpable defects and grave doabts, fairly 
dedncible of record and nnincnmbered." 

B and G agreed in writing to exchange houses; each took posses- 
aion of the otfaer'a house, and were to convey titles at a fatore 
day. Before that day arrived, G's original house bnmed, and the 
next day, the conrthoDse burned, destroying all the records. C 
was thus unable to procure a title or a guarantee in time, and waa 
therefore compelled to take ttack the lot with the burned house and 
to restore B's original house to him. Several similar circumstances 
happened on account of the San Francisco fire in 1906. 

INCUMBRANCE upon real estate is more popularly known under 
the term "A. cloud upon the title," such as taxes, aasessmenta, and 
all liens — as attachments, judgments, mechanics' liens, etc.; or pro- 
hibiting the use of firearms, or the sale of spirits upon the prem- 
ises; building restrictions; a right of way for pipes and ditchaa for 
Irrigation porposes, or a reservation permitting the construction of 
a railway. 

When an agreement ia made to convey land — without any men- 
tion as to incumbrances — ^there is an implied agreement that there 
shall be a good title conveyed; and if one incumbrance ia men- 
tioned, there is an Implied agreement that there shall be no others. 
If the seller cannot, or win not, give the title which he agreed to, 
tlie buyer may do one of two tbings: (1) Insist upon that title 
and refuse to purdiase; or, (2) Take such title as the seller does 
give and then demand an adjustment of the payments In such a 
taanner aa to protect as far as posuble against loss from the de- 
fects in the title. If incumbrances consist of liens upon the land, 
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tha barer maj dednct from tlu pnreluM price the unoont dmcs- 
amrf to pa; the liena, 

QUIET TITLE; An action may be broD^t by any perton 
aialnat another who claima an eatate, or intereit in real property, 
advene to him — ^for the pmpoee of deciding sach adverse claim. 
The land ovrncr need not be in poeseaaion when beginning the ac- 
tion, or he may have only a leasehold interest, and may sue the 
person owning the fee. Althoush an estate for yean is usnally per- 
Bonal proper^ and the title to penonal property cannot be qoietcd 
— ^yet in the above instance it is real property. 

If bronght to qsiet title to a tract of land claimed to have been 
procured by fraud and undue inflaence, it may be commenced 
within five yean from the discovery of the fraud. 

CERTIFICATE OF TITLE: Throughout this State, many title 
Insurance and tjtie guarantee, titie abstract aild trust companies 
have pncticaUy obtained absolute conbul of fumlsbing for the 
buyer what is commonly known as a certificate of titie. The cer- 
tificates of many of the these companies contain clauses umilar to 
the following: 

"The Certificate does not include an examination of: 

First; Municipal Records and Liens created by the act of any 
city, other than the City of . 

Second: Proceedings to constract sewers, improve and open 

streets and alleys, in the City of , until said streets or alleys 

an established, and the amounts of the benefits or liabilities as- 
sessed are determined, and by notice of record, become a lien under 
the statBtc. 

Third; Irrigation, Drainage, Seclamation, Protection. Sanitary 
and Levee District Records. 

Fourth: Mining Locations, Existing Roads, Reservoir Sites, 
Easements for Water Locations and Rights reserved in U. S. 
Patents." 

GUARANTEE OF TITLE: Some companies issue what they call 
a "guarantee of title," which is intended to be an insurance of the 
validity of the titie — but, an action founded upon a contract, obli- 
gation or iiability, evidenced by a certificate, or abstract or goar- 
aatee of titie of real proper^, or by a policy of titie insurance, 
must be commenced within two yean from the time of the dis- 
covery of the loss or damage suffend by the par^ injured. 
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ABSTRACT OF TITLE: Is a condensed record of the tranftr 
actions which have affected the property since the United Stat^ 
patent, showing all deeds, mortsages, inciunbrBnces, actions at 
law and anything else which has tended to affect the title. With 
snch an abstract in his possession, an owner may obtain the opinion 
of any good land lawyer as to the present condition of the title. 

TOREENS TITLE LAW: In an endeavor to simplify the regis- 
tration of land titles and to get away from burdensome charges, the 
voters of this State passed an amendment to the general laws — in 
1915— known as the TORREMS TITL£ LAW. A copy of this act 
would require too much space for the limits of this book, bo I will 
only quote the explanation of its merits <as given by the President 
of the Torrens Land Law League) and refer my readers to the act 
itaelf for details, and to a good lawyer to carry them out. 

The Torrens law is a modem system of registering titles to land. 
It does away with the endless fees of title companies for repeated 
examinations of title. The entire expense of transfer and registra- 
tion of title to real estate under the Torrens law will be one dollar. 

Under the system, the recorder enters the certificate in a boond 
volume kept in his office, which names the owner and shows all 
mor^ges, liens, etc. A duplicate certificate given the owner con- 
stitates, with owner's signature, absolute evidence of title. 

To find the real owner or the condition of the title of any piece 
of property under the Torrens system, It will he necessary to ex- 
amine only one document — the Torrens certificate. No encom- 
brance is valid against Torrens property unless noted on the 
certificate. 

When property Is sold or mortgaged, the duplic«t« must be pro- 
duced and the signature of the owner taken and compared, making 
fraud almost impossible under the Torrens system. 

A state title assurance fund is created, not by taxation, but from 
fees paid by those using the system, and the state insures the title 
forever. It substitutes state title insurance for private title in- 
surance, 

A transfer of title or a loan can be made in one hour's time, 
making an escrow in most cases unnecessary. When necessary, it 
can be placed with a hank or trust company and a note made on 
the Torrens certificate that such an escrow Is being held. 

A Torrens title requires a Judicial decision iriien'the property la 
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ftnt pUc«d under the set, ciTinc the b««t foandatioB for the be- 
(hminc of the iTitem and rvdndac Io«es end fraud to k mlnimMM. 
It will make "tax titles" {umctically oakiioini, beeaose the omicr 
will be notified when taxes or iHimiiiente are dne and tbot prevent 
the aale of the property for payment 

The present system famishes no means by which the real owner 
of the property may be recognised and the buyer most simply take 
the risk, even though he is InTestiBg the eaminga of a lifetime. 
Under the Torrens system there is absolute evidence of ownership. 

ASSIGNMENT OP CONTRACT OF SALE: A contract for the 
sale of real property may be assigned in the same manner and 
wfth the same effect as any other contract The assignment car^ 
iIm with it of course, only such right, title, and interest as the 
assignor may have in the contract at the lame of the assignment 
This is popularly called his "equity," althoug^t in reality there is 
no recognized equity in the realtr involved inr a conteact of sale. 
There may be as many assignment of the contract as there are 
new ownere of the so-called equity; that is, every assignee may as- 
sign his interest to another person. Either sellor or buyer may 
assign his right, but an assignment by the buyer will not release 
Um from his obligation to pay. The assignment should be re- 
corded in the Bsme recorder's office where the original contract is 
recorded. But if the original contract is not recorded, the as- 
slgnnent of it cannot be. (See Becordation.) 

(In an agreement to sell real property there was a clause by 
wUcfa the buyer was to be the "exclusive Judge as to whether or 
not the title to said lands is free from all defects, liens, incum- 
brances, taxes and assessments whatsoever, and as to whether or 
not he b willing to accept the atune." He afterwards assigned this 
rii^t of purchase, and the Court ruled that he had also assigned 
the right of Judging.) 

The damages caused by a breach of an agreement to convey an 
estate in real property. Is deemed to be the price paid, and the 
expenses properly incurred in examining the title and preparing 
tiie necessary papers, with interast on these expenses; by adding 
also (in case of bad faith) the differance between the price agreed 
to be paid, and the value of the estate agreed to l>e conveyed, at 
the time of the breach, as well as the expense properly incurred 
in preparing to enter upon the land. 
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The dunsgefl cauHd by ■ breach of «n ■greement to pnrchmK an 
«Btkte in ml property, ii deemed to be snf excen of the UBonnt 
which would b«ve been due the seller, under the contract, over 
tiie valtte of the property to him. 

lU^ Eitate: See Real Proper^. 

Raasonabl*: Tbronghout this entire book will be fonnd the word 

ERRATAi — On page 826 the following paragraph ahonld be in- 
serted in place of the paragraph now appearing after the word 
"Reasonable" : 

RESCISSION) See Contracta; Fraud. 
' An agreement that errors of description shall not avoid a con- 
tract, or shall be the subject of compensation (or both), does not 
take away the right of rescission for fraud nor for mistake, where 
such mistake is in a matter essential to the Inducement of the 
contract, and is not capable of exact and entire compensation. 

(The balance of the article on "Rescission" is on page 827.) 

Please carry the line beginning "Reasonable" to and above the 
line beginning "Reasonable Time." 

Unit Claim Dead: See Deeds; Qaiet Title; Real Estate. 

RecnpU: See Payment; CheclEs; Sales. 

fUaianabl* Tima: See Negotiable Instruments, 18266b. 
"reasonable," such as "reasonable care," "reasonable doubt," "rea- 
sonable amount," etc. This word has probably caused more suits 
of law than any other, because it is impos«ble to foresee what is 
"reasonable" in any case, unless that precise case, with all its pecul- 
iar circumstances is brought to the attention of a court. The gen- 
eral rule would be that in each case, what is or is not reasonable 
must be decided by taking into consideration all the circumstances 
of such particular case. 

Ree*iv«r, AppoiatmaBi of. A receiver may be appointed by the 
court in which an action is pending, or by the judge of it 1. In an 
action by a vendor to vacate a fraudulent purchase of property, or 
by a creditor to subject any property or fund to hia claim, or between 
partners or others jointly owning or interested in any property or 
fond, on the application of the plaintiff, or of any party whose ri^t 
to or interest in the property or fund, or the proceeds of it is proba- 
ble, and where it is shown that the property or fund is in danger of 
being lost, removed, or materially injured; 2. In an action by a 
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mortgagee for tiu foreclosure of bis mortsaKe and sale of the mort- 
g«^d property, where it appears that the mortgaged property is 
In danger of being lost, removed, or materially injured, or that the 
condition of the mortgage has not been performed, and that the prop- 
erty is probably Insufficient to discharge the mortgage debt; 3. 
After Judgment, to carry the Judgment into effect; 4. After judg- 
ment, to dispose of the property according to the indgment, or to 
preserve it during the pendency of an appeal, or in proceedings in 
aid of execution, when an execution has been returned unsatisfied, 
or when the judgment debtor refuses to apply his property in satis- 
faction of the judgment. 6. In the cases when a corporation has 
been dissolved, or is insolvent, or in imminent danger of insolvency, 
OF has forfeited its corporate rights; 6. In an action of unlawfnl 
detainer, in those cases in which the superior court has exclusive 
original jurisdiction. 7. In all other cases where receivers havt 
heretofore been appointed by the usages of courts of equity. No 
party, or attorney of a party, or person interested in an action, or 
related to any judge of the court by consanguinity or afBnity within 
the third degree, can be appointed receiver in it without the written 
consent of the parties, filed with the cleric. If a receiver is ap- 
pointed upon an ex parte appUcation, the court, before iMking the 
order, must require from the applicant an undertaking, with sofll- 
cient sureties, in an amount to be fixed by the court, to the ettect 
that the opplicant will pay to the defendant all damages he may 
■ostain by reason of the appointment of such receiver and the entry 
by him upon his duties, in case the applicant shall have procured 
such appointment wrongfully, maliciously, or without sufficient 
cause; and the court may, in its discietion, at any time after said 
appointment, require an additional undertaking. Before entering 
upon bis duties, the receiver must be sworn to perform them foiUi- 
fully, and with two or more sureties, approved by the court or judge, 
execute an undertaking to the state of California, in such sum as 
the court or judge may direct, to the effect that he will faithfully 
discharge the duties of receiver in the action and obey the orders of 
the court in it. 

ReeordatioM! See Real EsUte. 

ReswrvaUon: See Real Estate. 

Restraint «f Trade. See ContracU; Statute of Frauds; Monopo- 
lies; Goodwill; Partnership. 
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Rnciwlon: See Fnad; Contncta; Agency. A party to a contract 
may T«Bcind in tbe follovins cose: 1. If the consent of the party 
rescinding (or of any party jointly contracting with him), was given 
by mistake, or obtained tbroagb duress, fraud or undue influence, 
exercised by or with the connivance of the party as to whom he 
rescinds, or of any other party to the contract jointly interested 
with such party; 2. If, through the fault of the party as to whom 
be rescinds, the conBideration for his obligation fails, in the whole 
or in part; S. If such consideration becomes entirely void from any 
cause; 4. If such consideration, before It is rendered to him, falls 
in a material respect, from any cause; or 6. By consent of all the 
other parties. 

Radamptioni See Liens; Mortgage; Chattel Mortgage; Trust Deed; 
Contracts. 

Rafarene* in Cas* of Naadi See Negotiable Instruments, ^3212, 
8213, 8248, 3250. 

Ramadyi See Actions. 

Rapalrs: See Landlord and Tenant 

Rapair Man's Uan: See Liens; Accession; Personal Property. 

Raplavin: See Claim and Delivery; Personal Property. 

Raslraint of Tradai See Monopoly. 

RastricHoMi See Real Estate. 

Raranioni See Real Estate. 

Ravocation: See Real EstaU AgenU; ContncU; Wills. 

Rifht of Way: See Real EsUte, ^8. 

Riskt to FUh: See Real Property. 

Riparian Rigktii See Water Law; Real Estate. 

Roomiag Honsei See Hotel; Liens. 

Sabotat*: See Syndicalism. 

Sailon: See Seamen. 

Salarisi: Gamishment of; Attachment of. See Actions; Liens; 
Wages. 

Salas OF PERSONAL PROPERTY. See Warranty; Exchange; 
Title; Personal Property. 

A sale is a contract by which, for pecuniary consideration, called 
a price, one transfers to another an interest in property. The sub- 
ject of a sale must be property, the title to which can be immediately 
transferred from seller to tbe buyer. 

Where a sale is made for cash, the delivery of tbe goods and pay- 
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uent of the porehMC money take place at Uie same time. If the 
seller deliren the goods, belienng that payment u to be made at one* 
— and does not at once receive the money — he may then reclaim 
the property from the porchMer — provided, of coarse tliat he has 
not done some act as would prevent him in law from taking snch 
li^it. It frequently happens that the seller will deliver the goods, 
even though there is a failure to folflU this condition of paymenL 
In such cases, the qnestion whether delivery is to be considered a 
waiver of the condition that payment mnst be made before title 
passes, may depend upon the sttcndant circumstances — this being 
a question of intention. An absolute delivery of property to the 
buyer without demand of the purchase price to be paid then and 
there, is presumptive evidence of a willingness to give credit to 
the buyer, and that he is not expected to pay at once. But the con- 
trary may be shown. An express declaration of the intention to In- 
sist upon the performance of the condition is not necessary, but 
may he inferred from the acts and attendant circumstances. If the 
condition of cash payment is not waived, the title does not pass un- 
til payment is made. 

In installment sales the title does not pass by issuing and sending 
the porchaser monthly statements, which show the balance yet to be 
paid by him; nor if the personal property is affixed to real property, 
and the real property then mortgaged. (See Fixtures; Mortgages,) 

An agreement to sell is a contract by which one engages, for a 
price, to transfer to anoUier tiie title to a certain thing. An agree- 
ment for sale is either: 1. An agreement to sell; 2. An agreement 
to buy; or, 8. A mutual agreement to sell and buy. 

An agreement to buy is a contract by which one engages to accept 
from another, and to pay a price for the title to a certain thing. An 
agreement to sell and buy Is a contnet by which one engages to 
transfer the title to a certain thing to another, who engages to ac- 
cept the same from him and to pay a price tiMrefor. Any pro^ 
erty which, if in existence, might be the subject of sale, may be ih» 
subject of an agreement for ssle, whether in existence or not. As 
between the parties, a sale may be made without either payment, or 
delivery, such as a sale of crops running through a series of yean. 

No ssle of personal property, or agreement to buy or sell — for a 
price of 9200 or more, is valid aniess <1) the agreement or some 
memorandum of It is in writing, and signed by the party to be 
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charged or hit agent; or (2) tbe bn^er accepts and receiTCS some 
part of the thing sold — or, vhen it consists of a thing in action — 
then part of the eridence of it; or (3) the bayer pays part of the 
price at tbe time of the ule. An agreement to manufacture a thing, 
from material famished by the manafactnrer, or by another per- 
son, Is not within these provisions. 

After personal property has been sold, and until tbe delivery is 
completed, the seller has the rights and obligations of a depositary 
for hire, except that he must keep the property, without charge, until 
the bnyer has had a reasonable opportnntty to remove it. See Hiring. 
If a buyer of personal property does not pay for it according to con- 
tract, and it remains in the possession of the seller after payment 
is due, the seller may rescind the sale, or may enforce his lien for 
the price, in the manner prescribed by the chapter on liens. See 
Rescission; Liens. One who sells personal property, whether it was 
in his possession at the time of sale or not, must put into a condition 
fit for delivery, and deliver it to the bnyer within a reasonable time 
after demand, unless he has a lien on it. See Liens. 

Personal property sold is deliverable at the place where it is at the 
time of the sale or agreement to sell, or if it is not then in existence, 
it is deliverable at the place where it is produced. One who sells 
personal property must bring it to his own door, or other convenient 
place, for the acceptance by the buyer, but further tranqtortatlon 
is at the risk and expense of the buyer. 

When either party to a contract of sale has an option as to the 
time, place, or manner of delivery, he must give tbe other party 
reasonable notice of his choice; and if he does not ^ve such notice 
within a reasonable time, his right of option is waived. If a seller 
agrees to send tbe thing sold to the bnyer, he mnst follow the diree- 
tions of the latter as to the manner of sending, or it will be at his 
own risk during the transportation. If he follows such directions, 
or if, in the absence of special directions, he uses ordinary care in for- 
warding the thing, it is at the risk of the buyer. The delivery 
of a thing sold can be offered or demanded only within reasonable 
hours of the day. 

Sslvaga: See Wrecks; Lien of Wrecks. 

SatUfactioa: See Accord and Satisfaction. 

Saab are not necessary in this state to the validity of an instm- 
ment (as they are In many other states) — except, of course, tboM 
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iMoed by a court of record. See Negotiable Instruments. 13087; 
Corporations; Actions. 

S«tUr*B Llaai See Vendor's lien (nndsr Liens). 

SeiMTat* Property: Sea Hnsba&d and Wife; Wills; SnccMrion. 

SbW"''* i-o>d aad Cenali See Bill of Lading, 2128k. 

Skippar'a Connti See Bill ol Lading, 2180c. 

ShmrilT* D%aii See Deeds. 

Sttsmen: See Liens; Wages; Shipping; Wreclu; Bottomry. All 
persona employed in the navigation of a ship, or upon a voyage, other 
than the master and mate, are to be deemed Seamen, within the 
meaning of this law. 

Ships: See Seamen; Bottomry; Insurance; Respondentia; Car- 
riers; Freightage; Jettison; Wrecks; Bill of Lading; Employer; Rafts; 
Insurance; Transfer. 

The term "ship or shipping," when used in this code, inclodea 
steam boats, sailing vessels, canal boats, barges, and every structure 
adapted to be navigated from place to place for the transportation 
of merchandise or persons. All things belonging to the owners, 
which are on board a ship, and are connected with its proper use, 
for the objects of the voyage and adventure in which the ship is 
engaged are deemed its appurtenances. Ships are engaged either 
in foreign or domestic navigation, or in the flsheries. Ships are en- 
gaged In foreign navigation when passing to or from a foreign conn- 
try; and in domestic navigation when passing from place to place 
within the United States. A ship in a port of the state to which it 
belongs is called a domestic ship; in another port it is called a for- 
eign strip. The registry, enrollment, and license of ships are regu- 
lated by acta of congress. 

If a ship belongs to several persons, not partners, and they differ 
aa to its use or repair, the controversy may be determined by any 
court of competent jurisdiction. Part owners of a ship do not, by 
simply using it in a joint enterprise become partners as to the ship. 
If the owner of a ship commits its possession and navigation to an- 
other, that other, and not the owner, is responsible for its repairs 
and supplies. The mate of a ship is the officer next in rank to the 
master, and in case of the master's disability he must take his place. 
By doing so he does not lose any of his rights as mate. 

The general agent for the owners, in respect to the care of the 
ship and freight, is called the manager. If he is a part owner, he 
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is also called the managing; owner. Unless otherwise directed, it is 
the dnty of the manager of a ship to provide for the complete sea- 
worthiness of a ship; to talce care of it in port; to see that it is 
provided with necessary papers, with a proper master, mate, and 
crew, and supplies of provisions and stores. A managing owner is 
presnmed to have no ri^ht to compensation for bis own services. 

A marine carrier is liable in like manner as an inland carrier, 
except for loss or injury caused by the perils of the sea or Are, and 
its liability is farther regulated by acts of congress. Perils of the 
sea are from: 1. Storms and waves; 2. Rocks, shoals, and rapids; 
3. Other obstacles, though of human origin; 4. Changes of climat«; 
6. The confinement necessary at sea; 6. Animals peculiar to the 
sea; 7. All other dangers peculiar to the sea. 

The master of a ship is a general agent for its owner in all mat- 
ters concerning the same. He baa authority to 'borrow money on 
the credit of its owner, if it is necessary to enable him to complete 
the voyage, and if neither the owner or his proper j^;ent for such 
matters can be consulted without injurious delay. During a voyage, 
be is a general agent for each of the owners of the cargo, and has 
authority to do whatever they might do for the preservation of their 
respective interests, but cannot sell or hypothecate the cai^o, ex- 
cept in the cases mentioned in this article. He may procure all its 
necessary repairs and supplies, may engage cargo and paasengeni 
for carriage, and, in a foreign part, may enter into a charter party; 
and his contracts for those purposes bind the owner to the fall 
amount of the value of the ship and freightage. He may hypothecate 
the slnp, freightage, and cargo and sell part of the cargo, in the cases 
prescribed by the articles on bottomry and respondentia, and in no 
others; except that the master may also sell the cargo, or any part 
of It, short of the port of destination, if found to be in such periritable 
nature, or in such damaged condition that if it is left on board or 
reshipped it would be entirely lost, or would seriously endanger 
the interests of its owner. When a ship, whether foreign or dome»- 
tic, is seriously injured, or the voyage is otherwise broken up, be- 
yond the possibility of pursuing it, the master, in case of necessity, 
may sell the ship without instructions from owners, unless by the 
earliest use of ordinary means of communication he can Inform 
the owners, and await their instructions. He may sell the ca^o, if 
the voyage is broken up beyond the possibility of pursuing it, and 
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BO other aUp e*a be <ri>teiiieil to earrj it to its deatinatioa, — end 
the a«le U otherwiae aboolntoly neceaary. In c«ae of it* capture, 
he mMf tagmgrn to eny person to pay ■ iwieoBi for it, in money or In 
part of the cargo, and bis engagement will l>lnd the ship, freigbtace 
and cargo. HU power to bind tta owner, or the ownera of the cargo, 
ceaaea upon the abandonment of the ahip and frei^tage to inmreia. 
Unl«M othenrise expreaoly agreed, or tinless the contracting partiea 
give exclwiTe credit to the owner, the master of a aliip ia peraon- 
ally liable upon hia coatraeta relative to it, cren when Uie owner ia 
alao liable. The maater of a ship ii liable to third persons for the 
acta or negligence of persona employed in its navigation, wltether 
appointed by him or not, to the aame extent as the owner of the 
ship. 

The owner of a ship is not responsible for the negligence of a 
pilot whom he is boond by law to employ; bnt if he is allowed an 
option between pilots, some of whom are competent, or is required 
•nly to pay compensation to a pilot, whether he employs him or not, 
he is not responsible to third persons. The owner of a ship ia boond 
to pay to the owner of her cargo the maricet value at the time of 
arrival of the ship at the port of her destination, of that portion of 
her cargo which has been sold to enable the master to pay the neces- 
sary repairs and supplies of the ship. 

A riiip's manager has power to make contracts requisite for the 
performance of his duties as such, to enter into charter parties, or 
make contracts for carriages; and to settle for freightage and sdjost 
averages. Without special authority a ship's manager cannot borrow 
money or give np the lien for frei^tage, or purchase a cargo, of 
bind the ownera of the ship to an insurance. 

Every person ^o wilfully and maliciously cuts, breaks, injures, 
sinks, or sets adrift any vessel of less than ten gross tons, the prop- 
erty of another, is guilty of a misdemeanor. Every person who 
wilfully and maliciously cuts, breaks, or injures any vessel of ten 
gioas tons and upward, the property of another, is guilty of s mis- 
demeanor. Every person who wilfully and maliciously sinks or seta 
adrift any vessel of ten gross tons and upward, the proper^ of an- 
other, is guilty of a felony. 

Shlpwroekt See Deposit; Wrecks; Ships; Seamen. 

Stgaatnrei See Beat Estate; Negotiable Instromente, f8082, 3096, 
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S098, 3090, SIOO. 3101, 3102, 8108, 8112, S18«. S146, 8240. A 
dgnatura incIndM a nuk. Whan the p«nati cannot write, hii Dvne 
!■ written near the mmrk ha m«kas, bjr soma other pmon who writes 
Us own nune as a witness (John Smith, his x marie) ; in such a case, 
if it is desired tliat this mark be used in a sworn statement or as an 
acknowledgment — there must be two witnesses, each of whom sab- 
scribes bis name to it. 

Slmdart See Privll(«ed Commnnicatlons. 

Specific PerfcMwaaea: See Beal EsUte; Personal Property: BUI 
of Lading, 2129f. 

Specific E*far«aM«Bt: The following obligations can not be spe- 
cifically enforced: 

1. An obligation to render personal serrice; 

2. An obligation to employ another in personal scnrice; 
8. An agreement to sabmit a controversy to arbitratJon; 

4. An agreement to perform such an act which the party has not 
power lawfally to perform when required to do so; 

6. An agreement to procure the act or consent of the wife of the 
contracting party, or any other third person; or, 

6. An agreement, the tenna of which are not snfflcientiy certain 
to make the precise act which is to be done clearly ascertainable. 

7. An agreement to deliver certain personal property. 

Sutnta of Fraud*: See Transfer; Personal Property; Sales; Real 
EsUte. 

In the following cases the agreement is invalid, nnless the same or 
some note or memorandnm of it is in writing, snd subscribed by the 
party charged, or by his agent. Evidence, therefore, of the agrea- 
ment, can not be received without the writing or secondary evidence 
of its contents: 

1. An agreement that by its terms is not to be performed within a 
year from the making of iL 

2. A special promise to answer for the debt, default, or miscar- 
riage of another, except in the cases provided for. 

3. An agreement made upon consideration of marriage other than 
a mutual promise to marry; 

4. An agreement for the sale of goods, chattels, or things In ac- 
tion, at a price not less than two hundred dollars, unless the buyer 
accepts or receives part of such goods and chattels or the evidences, 
or some of them, of snch things in action, or pays at the time some 
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put of th« pVRhaiM noDcj; but iriwn a ikIc is Bade at soetiaa, sb 
eatrr by the soetioneer in his Mlc-book. «t ttw tiae of tte hIc, of 
the kind of property told, tbc tenoa of the nlc, the price, and Iht 
nanea of tho porchaaer and pcraon on whose aeeonnt the sale b aade, 
is a soffidont memorandnm; 

6. An scn«ment for the leaainE for a longer period than one 
Tear, or for the nie of real p r op er ty, or of an interest in it; and 
soeb acreemcBt, if made by an agent of tho party aonght to be 
charced. Is invalid, unless tlie anthority of the agent is in writing, 
rabscribod by the party sought to be charged; 

9. As agreement anthorizing or employing an agent or broker to 
purchase or sell real estate for compensation or a conuniasion ; 

7. An agreement iriiich by its terms la not to be peifonned dar- 
ing the lifetime of the promisor, or an agreement to derise or be- 
queath any property, or to make any provinon for any person by 
will. 

Section one does not apply to contracts, expms or implied, for the 
rendftloB of serrieea for an indefinite time, witit payment to be made 
when Ute relation of employer and employee terminated. (See 
LiBiltetions.) 

Section 7 does not apply when a person sacs to recover for ser- 
vices performed for the deceased dnring his lifetime. 

Slock, Putariac Stockt Sec Liens; Estrsys. 
See Corporations. 
■ Uabilltji See CorporationB; Foreign Corporations. 

Storsgai See Deposits; Liens; Findings; Warehooseman. A de- 
posit not gratoitona is called storage. The depoutary in snch case 
is called a depositary for hire. Be must ose at least ordinary care 
for the preservation of the thing deponted. In the absence of a 
different agreement or usage, he is entitled to one week's hire for 
the sustenance and shelter of living animals during any fraction of 
a week, and a half month's hire for the storage of any other property 
during any fraction of a half month. In the absence of an agree- 
ment as to the length of time daring which a deposit is to continue, 
it may be terminated by the depositor at any time, and by the de- 
positary upon a reasonable notice. In spite of an agreement respect- 
ing the length of time which a deposit is to continue, it may be ter- 
minated by the depositor at any time when he pays all that would 
become due to the depositary in case of the deposit continuing for 
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sach sgrced time. A depositary for hir«' bu « lien for atorasc 
cbar^i. 

If in any caa» other than want of ordinary care and dili- 
gence on hit part, a depositary for hir« is unable to deliver perishable 
property, baggage or Inggage received by him for storaee, or to 
collect bis chareefl for itorage due on it, be may cause such property 
to be sold, in open market, to satisfy his lien for storage, provided, 
that no property except perishable property shall be sold, under the 
provisions of this section, upon which storage charges shall not be 
4ae and unsaid for one year at the time of such sale. 

Stoppag* m Tra«*U: See Sales; Personal Property; Title; Car- 
riers; Bill of Lading, 21S0f ; Warehouse Receipts, 49. 

A seller or consignor of property, whose claim for its price or 
proceeds bas not been extinguished, may (upon the insolvency of 
the buyer or consignee becoming known to him after parting witlk 
tiie property), stop it while on ita transit to the buyer or consignee, 
and resume possession of it. A person is insolvent, within the mean- 
ing of the last paragraph, when be ceases to pay his debts in the 
manner osual with persons of Iiis business, or when be declares hia 
inability or unwillingness to do so. The transit of property Is at an 
end when it comes into the possession of the consignee, or into that 
of bis agents {unless such agent is employed merely to forward the 
property to the consignee). Stoppage in transit can be effected only 
by notice of the carrier or depositary of the property, or by taking 
actual possession of it. Stoppage in transit does not, of itself, rescind 
a sale, but is a means of enforcing the lien of the seller. See Liens. 
"The efTect of stoppage in transit is simply to restore the goods to 
the possession of the seller, so as to enable him to exercise his 
rights as an unpaid seller. To enforce bis right, he is entitled to 
retake the possession of the property, and must hold it until the 
expiration of the term of the credit, so as to be able to deliver it 
upon the payment of the price — since up to that time the buyer has 
the rigbt to pay the price and take the property." 

StraaU; See Real Estate, 1[9; Highway Law. 

Snbponut At least a week before the time of the trial, all neces- 
sary witnesses should be subpoenaed. A subpoena is a process issued 
from the court, by which the attendance of a witness is required. 
It is a writ or order, directed to a person, requiring him to attend 
at a particular time and place to testify, and, periiaps also, require 
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ing him to bring with him any booki, documentt or other property 
under hii control which may be material to the case. The aervice 
of ■ subpoena is made by any person over the age of eighteen years, 
by showing the original and delivering a copy of it to the party per- 
sonally, and, if demanded by him at the some time, giving to him 
the fees to wbich he is entitled, namely two dollars for each day, 
and ten cents per mile, one way from the place of service to the 
place of txiaL He mnst also be allowed a reasonable time for prepa- 
ration and txavet to the place of attendance. If a party disobeys the 
subpoena, h« may be punished for contempt of court, but he cannot 
be compelled to come a greater distance than 50 miles from his place 
of residence — except in criminal cases. He may also be compelled 
to pay to the party whose sobpoena he did not obey, the sum of one 
hundred dollars as penalty, and any farther damages which may 
be sustained for his failure to attend. See Arrest He must demand 
bis fee when the subpoena is served upon him, otherwise he cannot 
compel payment. He must obey Uie sommons, and if he is in court 
he ean be compelled to testify, even though his fee has not been paid. 
If he demands his fee, and it is not paid at once, he need not obey 
the subpoena, and need not come to court nntil the fee is paid him. 

SabtacatioBi See Negotiable Instruments, 118266. 

Snbscriplloni See Signature. 

SnMMsioBi (See Escheat; Community Proper^; Wills; Husband 
and Wife.) Is the coming in of another to take the property of 
one who dies without disposing of it by wiU. 

The property, both real and personal, of one who dies without 
disposing of it by will, passes to the heira of the intestate, subject 
to the control of the probate court, and to the possession of any 
administrator appointed by that court, for the purposes of admin- 
istration, and in the following manner. 

1. If the decedent Ihsmj,* ■iii"'"iii| liiii'lisiii iii mifi and only 
one.child, or the lawful issue of one^child, in equaLj iharea to the 
surviving, hugh^nd, or wife anij^ child, or issiifi. oi-such child. If the 
decendent leaves a surviving husband or wife, and more than one 
chiid living, or one child living and the lawful issue of one or more 
deceased cUldren, one-UiIrd to the surviving husband or wife, and 
the remainder in equal shares to his children and the lawful issue 
of any deceased child, by right of representation; but if there is 
no child of decedent Uving at his death, tlis remainder goes to all 
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of hii Unesl deseenduitB; and if the deBcenduits ire in the same 
degree of kindred to the decedent, they tbrnn eijaaUy, otheraiM 
tfaey take according to the right of represantBtion. If the decedent 
leaves no anrriving husband or wife, but leaves issae, the whole 
estate goes to such issue; and if such issue consists of more than 
one child living, or one child living and the lawful issne of one or 
more deceased children, then the estate goes in equal shares to the 
children living, or to the child living and the issue of the deceased 
child or cUldren by right of representation; 

2. If the decedent leaves no issue^the estate goes one-half to 
the su ryivlpg h u3ban3~or'wife.'and ^e other half to the decedent's 
father and mother in equal shares, and if either is dead the whole 
of said half goes to the other. If there is no father or mother, 
then one-half goes in equal abares to the brothers and sisters of 
decedent and to the children or grandchildren of any deceased 
brother or sister by right of representation. If the decedent leaves 
no issue, nor husband nor wife, Uie estate must go to his father and 
mother in equal shares, or if either is dead then to the other; 

8. If there is neither issue, husband, wife, father, nor mother 
then in equal shares to the brothers and sisters of decedent and to 
the children or grandchildren of any deceased brother or sister, by 
right of representation; 

4. If the decedent leavea a snrviving husband or wife, and 
neither issae, father, mother, brottter, sister, nor the children or 
grandchildren of a deceased brother or sister, the whole estate goes 
to the surviving husband or wife; 

5. If the decedent leaves neither issue, husband, wife, father, 
mother, brother, nor sister, the estate must go to the next of kin, 
in equal degree, excepting that, when there are two or more col- 
lateral kindred, in equal degree, but claiming through different an- 
cestors, those who claim' through the nearest ancestor must be 
preferred to those claiming through an ancestor more remote; 

6. If the decedent leaves several children, or one child and the 
issue of one or more children, and any auch surviving child dies 
under age and not having been married, all the eatate that came to 
the deceased child by inheritance from auch decedent descends in 
equal shares to the other children of the aame parent and to the 
issue of any such other children who are dead, by right of repre- 
sentation; 
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7. If, at the death of nich child, vho dies nndar ag«, not haviaf 
been married, all the other children of his parenti are also dead, 
and any of them has left issae, the estate that came to snch child 
bjr inheritance from hie parent descends to the issue of all other 
children of the sane parent; and if all the issue are in the same 
degree of kindred tO the child, they share the eatata equally, other- 
wise they take according to the ri^t of representation; 

8. If tke deceased is a widow, or widower, and leaves no tasae, 
and the estate, or any porUon of it, was common property of such 
decedent and his or her deceased spouse, while such aponae was 
living, such property goes in equal shares to the children of such 
deceased spouse and to the descendants of such children by r^ht 
of representation, and if none, then one-half of such common prop- 
erty goes to the father and mother of auch decedent in equal 
diares, or to the survivor of them if either be dead, or if both be 
dead, then in equal shares to the brothers and sisters of snch de- 
cedent and to the descendants of any deceased brother or sister by 
right of representation, and the other half goes to the father and 
mother of snch deceased spouse in equal ehares, or to the BUrvivor 
of them if either be dead, or if both be dead, then in equal shares 
to the brothers and sisters of such deceased spouse and to the 
descendants of any deceased brother or sister by right of repre- 
sentation. If the estate, or any portion thereof, was separate 
property of such deceased sponse, while living, and came to such 
decedent from such spouse by descent, devise, or bequest, such 
property goes in equal shares to the children of such spouse and to 
the descendants of any deceased child by right of representation, 
and if none, then to the father and mother of such spouse, in equal 
shares, or to the survivor of them if either be dead, or if both be 
dead, then in equal shares to the brothers and sisters of such spouse 
and to the descendants of any deceased brother or sister by right 
of representation. 

9. If the decedent leaves no husband, wife or kindred, and there 
are no heirs to take hie estate or any portion of it, under subdi- 
vision eight of this section, the same escheats to the state for the 
support of the common schools. 

ADVANCEMENTS: If the amount of such advancement exceeds 
the share of the heir receiving the same, he must be excluded from 
any further portion in the division and distribution of tiie estate. 
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but he mnit not be reqaira d to ref nod anr part of inch kdvance- 
ment; mnd if the mount so received fa len than his sbKre, he is 
entitled to ao much more as will pve him his full share of the 
estate of the decedent. 

AH g;ifta and granta are made as advancements, if expressed in 
the gift or grant to be bo made; or if charged in writing by the 
decedent as an advancement, or acknowledged in writing as suc h, 
by the child or other successor or heir. """ 

If the value of the estate so advanced is expressed in the con> 
veyance, or in the charge of it made by the decedent, or in the 
acknowledgment of the party receiving it, it must be held as of that 
value in the division and distribution of the estate; otherwise, it 
most be estimated according to its value when given, as nearly as 
the same can be ascertained. 

If any child, or other heir receiving advancement, dies before 
the decedent, leaving heirs, the advancement must be taken into 
consideration in the division and distribntion of the estate, and the 
amount thereof must be allowed accordingly by the representatives 
of the heirs to the advancement, in like manner as if the advancement 
had been made directly to them. 

The provisions of the preceding sections of this article, as to the 
inheritance of the husband and wife from each other, apply only 
to the separate property of the decedents. 

Upon the deaUi of the wife ,the entire community property, with* 
out administration, belongs to the surviving husband, except such 
portion thereof as may have been set apart to her by judicial de- 
cree, for her support and maintenance, which portion is subject to 
ber testamentary disposition, and in the absence of such disposition, 
goes to her descendants, or heirs, exclusive of her husband. (Pres- 
ent Law.) 

Upon the death of the wife, one-half of the community property 
belongs to the surviving husband, and the other half is subject to 
the testamentary dispoution of the wife, subject, however, to the 
provisions nnder Wills; and in the absence of such testamentary 
disposition, the entire community property goes to the surviving 
husband without administration, except such portion thereof as may 
have been set apart to the wife by Judicial decree for her support 
and maintenance, which portion is subject to her testamentary dis- 
position, and in the absence of such disposition goes to her descen- 
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danta or heirw, exehuive of her htulMind, and the fact of Iiit«atec]r 
mar Im d«t«rmlti«d. Wli«s the wife makei tevtamentarr dispontioB 
of her intentat in th« eommnnity property, the entire eonmnnitr 
property is anbject to the commiuiltr debts, and the ehaiKee 
and expenses of administration. Before adtmaaion of any such 
will to probate, the husband shall continue in the manage- 
ment and control of the commnnitjr property; after the adminion 
of the will to probate, the court may and lo far as the proper and 
advanta^oui administration of the estate will permit, must con- 
tinue the management and control of the community property in 
the husband, who from time to time shall aeconnt to the estate for 
such management and control. (Amended, Stats. IfllB.) 

[N*t*— Th« mboTC VHtfon was dtlarwi frem sofnc Into cff*«t by r«ftT«BdVM 
prailiisiu ot iMtliin 1. Artlel* IV. of th* itaU eoutftntloii. ud wll] Im tvUt 
span br th* paopli mt tlw nnrt SMHiml clntloa in NoTcmbar. Ill*, or at anr 
■pedal eteetloB which nay b« ealtcd by the Ooveniir. ia hi* dUmtiaii, prior ta 

■ueb nsuUr ct«ctlaD.] 

Upon the death of the husband, one-half of the community prop' 
erty goes to the surviving wife, and the other half is subject to the 
testamentary disposition of the husband, and in the absence of such 
disposition, goes to his descendants, equally, if ancb descendants are 
in the same degree of kindred to the decedent; otherwise, accord- 
ing to the right of representation ; and in the absence of both snch 
disposition and such descendants, is subject to distribntioD in Uie 
same manner as the separate property of the hnsband. In case of 
the dissolution of the community property by the death of the hus- 
band, the entire community property is equally subject to bis debts, 
the family allowance, and the charges and expenses of administra- 
tion. (Present Law.) 

Upon the death of the husband, one-half of the community prop- 
erty belongs to the surviving wife, and other half is subject to the 
testamentary disposition of the husband, subject, however, to the 
proviHions under Wills; and in the absence of such testamentary 
disposition, it all goes to the surviving wife upon administntion. 
In case of the dissolution of ttie community by the death of Qte 
hnsband, the entire community property is equally subject to his 
debts, the family allowance and the charges and expenses of ad- 
ministration, (Amended, Stats. 1919.) 

ENol*. — Th« abfl¥« iMtlon waa dalayad from ffaiiiir Into «ff«ct br ttttrtatdyaa 
prooiaioaa of iMtlaB 1, Artlala IV, of tb* itato eoiutltatiaB, wid wUl b« rotwl 
upon by the paopla at tba nazt nnaral claetlon in NavflmbaT, lS2f, er at VkT 
■MBlal alHtion which mar be ealM hj tha OaTcmor, In hia diasretlaa. prior la 
■uch KKiilBr alccUoa.] 
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Th« oii*JiaU of the commaBity propsrtr wUeh belongs to tho 
sarriTinc wUe iluU not be subject to inheritance tax or be reck- 
oned as part of the estate of the deceased spouse for the purpose 
of fixing the compensation of executors or administrators or fixing 
attorneys fees. (Enacted, SUts. 1919.) 

II«M*--Tb* 

praritloni of ■■ . 

BpoB hj thi iMivla at tha auct ntural alactlini la Nora 

Bpadal alaetfon which nar be <iaJlad bj tha OoTaraor. In m* ouBratuni. pnnr xq 

aach racakr alaetloD.] 

Snili See Actions. 

Snmnonai See Action. 

Snadayi See Honts of Labor; Ne^tiable Instruments, S166, S266c. 

Supra Proteit: See Negotiable Instruments, 1[S242, 8248, 8252, 
8268, 8257. 

SurriTonhipi See Deeds. 

Supplementarr Procvedinga: See Execution. 

Saratiea: See Guaranty; Bond; Attachment. 

SuTTBTon must receive a license, and each most show that be 
is a person of good moral character and that he is a fit and compe- 
tent person to receive such license— in the opinion of three licensed 
surveyors, each of whom sign this certificate. He most also make 
oath that be will support the constitution of this state and of the 
United States, and faithfully discharge the duties of such ofllce. 

SnrvivonhV DeWi See Real EsUte. 

Syndicalkm: Approved Hay 6, 1919. Section 1. The term 
"criminal syndicalism," as used in this act is hereby defined as any 
doctrine or precept advocating, teaching or aiding and abetting 
the commission of crime, ssbott^e (which word is hereby defined as 
meaning wilful and malicious physical damage or injury to physical 
property), or unlawful acts of force and violence or unlawful meth- 
ods of terrorism as a means of accomplishing a change in induR- 
trial ownership or control, or effecting any political change. Sec. 2. 
Any person who; 1. By spoken or written words or personal con- 
duct advocates, teaches oz aids and abets criminal simdicalism or 
the duty, necessity or propriety of committing crime, sabotage, vio- 
lence or any unlawful method of terrorism as a means of accom- 
plishing a change in industrial ownership or control, or effecting any 
political change; or 2. Wilfully and deliberately by spoken or writ- 
ten words Justifies or attempts to Justify criminal syndicalism or the 
mlMion or attempt to commit erlma, sabotage, violence or unlawful 
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metbodi of terrorism with inUnt to approve, advoeato or fnrtber 
the doctrine of criminal iTndicalism; or 8. Prints, publlsheB, edits, 
iunei or clrenUtei or publicly dispUfB ftnf book, paper, puuphlet, 
docnment, paster, or written or printed matter in any other form, 
containing or carrying written or printed advocacy, teaching, or aid 
and abetment of, or advising, criminal syndicalism; or 4. Organ- 
ize* or assists in organising, or is or knowingly becomes a member 
of, any organization, society, group or assemblage of persons or- 
ganised or assembled to advocate, teach or aid and abet criminal 
syndicalism; or 6. Wilfully by personal act or conduct, practices or 
commits any act advised, advocated, taught or aided and abetted by 
the doctrine or precept of criminal syndicalism, with intent to accom- 
plish a change in indnatrial ownership or control, or effecting any 
political change. This statuto was declared to be constitutional in 
the case of McDermott, decided by the entire bench of our Supreme 
Court on July 31, 1919. 

Taxi See Impost; Toll. In the general sense of the word, includes 
every charge upon persons or property, imposed by or under the 
authority of the legislature, for public purposes. 

Tax Deedi See Deeds. 

Tax TitUi See Real Estate; Title. Property on which the city 
or county taxes have not been paid are sold each year, and (if not 
bid in by the owner or some other party), are sold to the state. 
When the state holds title to such property for five years, it again 
advertises and sells. The person who then buys secures title di- 
rectly from the state, good against all the world if there has been 
no error in any of the proceedings under which these tax sales were 
made. In order to satisfy himself, the purchaser should bring an 
action to quiet title, making the former owner a party to it. If 
the sale is found to be void for any reason, the original owner will 
have the property restored to him upon paying to the purchaser the 
full amount of the taxes, penalties and costs expended by him to 
secure and preserve the property up to that time. And the pur- 
chaser, in his torn, may have the amounts refunded by the county 
in excess of what he may have paid out for these items. 

TaUsraphi Bee Carriers. A carrier of messages for reward must 
use great care and diligence in the transmission and delivery of 
messages. A carrier of messages for reward, other than by tele- 
graph or telephone, must deliver them at the place to which the; 
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ftre addressed, or to the person for whom they sre intended. Such 
carrier, by telegnph or telephone, must deliver them at such piece 
and to snch person, provided the place of address, or the person 
for whom they are intended, is within a distance of two miles from 
the main office of the carrier in the city or town to which the mes- 
sages are transmitted, and the carrier is not required, in making the 
delivery, to pay on his route toll or ferriage; but for any distance 
beyond one mile from such office, compensation may be charged 
for a meuenger employed by the carrier. A carrier of messages by 
telegraph must, if it is practicable, transmit every such message im- 
mediately upon its receipt. But if this is not practicable, and 
several messages accumulate upon his hands, he must transmit them 
in the following order; 1. Messages from public agents of the 
United States or of this state, on public business; 2. Messages in- 
tended in good faith for immediate publication in newspapers, and 
not for any secret use; 3. Messages giving information relating 
to the sickness or death of any person; 4. Other messages in the 
order in which they were received. 

A common carrier of messages, otherwise than by telegraph, mnet 
transmit messages in the order in which he receives them (except 
messages from agents of the United States or of this state, on pub- 
lic business, to which he must always give priority) ; but he mnst 
fix upon certain times for the simultaneous transmission of messages 
previously received. 

Every person whose message is refused or postponed, contrary to 
these provisions, is entitled to recover from the carrier his actual 
damages, and fifty dollars in addition to them. 

Telepbone HMMgesi See Telegraph. 

Tenderi See Costs; Action; Negotiable Instruments, ^8161. 

If an offer is made to extinguish an obligaUon, with intent to so 
extinguish it (and according to the following rules) the obligation is 
extingniehed. 

An obligation for the payment of money is extinguished by the 
offer of performance — if the amount is immediately deposited with 
some bank of good repute in tliis State, in the name of the creditor, 
and notice of I^b given to him. 

This offer must be made by the debtor, or some person in his be- 
half, with his assent. If of partial performance, it is of no effect. 

It must be made to the creditor (or to any one of two or more 
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Joint endlton) , or to a penon authorized by one or more of them 
to r«ceiv« or collect what u dne nnder tiie obli^tioa — if sach 
er«ditor ia present at the place where the offer ia made; and, if not, 
wherever the creditor may be f onnd. 

At the option of the debtor, and nnleM there is aome express 
agreement to the contrary, soch offer may be made (1) at any place 
appointed by the creditor; (2) wherever the person to whom the 
offer on^ht to be made can be found; or, (8) if, with reasonable dili- 
gence, anch person cannot be found within this state, and within a 
reasonable distance from his place of business or residence (or if 
he evades the debtor), then at his residence or place of bosiness — 
if it can be fonnd within this state, with reasonable diligence; or, 
(4) if tiiia cannot be done, then at any place within this state. 

If the obligation fixes a time in which it is to he performed — then 
the offer must be made at that time, and within reasonable hoara — 
and not before, nor afterwards. 

If no such time is fixed, then the offer may be made at any time 
before the debtor has refused to perform — upon reasonable demand. 

If delay in delivery can be paid for and if time has not been rx- 
pressly declared to be of the essence of the compensation (see In- 
stallment Sales), an offer of performance may be made at any time 
after it is due — but accompanied with an offer of such pay, and with- 
out prejudice to any rights acqnired in the meantime by creditor 
or any other person. 

Such offer must be made in good faith, and under such circum- 
stancoB as is most likely to benefit the creditor. It must be free 
from any condition which the creditor is not bound to perform, on 
bifl part. 

It is of no effect if the person making it is not able and willing to 
perform according to its terms. 

Unless the offer is accepted, the thing to be delivered <if ti.at is 
a portion of the offer) need not be so delivered. 

When such thing is offered — by way of performance— it must not 
be mixed with other things from which it cannot be separated im- 
mediately and without difficulty. 

When a debtor is entitled to the performance of a condition prece- 
dent to (or concurrent with) the performance on his part — ho may 
make his offer dependent upon such performance of this condition. 

If a person offers a thing other than money (by way of perform- 
ance) and intends to treat it as belonging to the creditor, he must 
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letain it u & deipository for hire until the creditor accepts it — or 
nntil he has given reasonable notice to the creditor that he will not 
retain it any longer, and nntll he has deposited it with another per- 
son, if with reasonable diligence » suitable depository can be fonnd 
for it (fee Deposits of Personal Property). 

If anything Is ^ven to a creditor by way of performance and he 
refuses to accept it aa such — he is not bound to return it without 
demand; but if he keeps it, he is a gratuitous depository of it (see 
Deposit of Personal Property). 

Whoever pays money, or delivers an instrument or property, is 
entitled to a receipt for it from the person to whom the payment or 
delivery is made, and may demand a proper signature to such re- 
ceipt before he delivers the property or pays the money. 

An offer in writing to pay a particular sum of money (or to de- 
liver a written instrument or specific personal property) is equivalent 
to the actual production and tender of the money, or instrument or 
property — if it is not accepted. 

All objections to the mode of perfonnance, which the creditor ]iaa 
the opportunity to state to the debtor at the time of making the 
offer, and which could then be obviated by the debtor or his repre- 
sentative, are then waived by the creditor — unless then stated by 
him. 

If the person to whom tender is made has any objection to the 
money, ins&nment or property, he must specify such objection at 
the time. If he does not do so, he is considered to have waived it. 
If the objection is to the amount of money, or the terms of the in- 
strument, or the amount or kind of property, he must specify what 
he requires, or he is precluded from doing so sfterward. 

Performance, or offer of performance, in whole or in part, may be 
excused by the following causes, in proportion as each may affect it: 
(1) When such performance or offer is prevented or delayed by the 
creditor (gr by the operation of law) even though there may be an 
agreement that this shall not be an excuse; (2) when prevented or 
delayed by an irresistible or superhuman cause, or by act of public 
enemies of this State or the United States, unless the parties have 
expressly agreed to the contrary; (8) when the debtor is induced to 
make it, by any act of the creditor bitended to or naturally tending 
to have that effect — done at the time at which snch performance or 
offer may be made, and not rescinded l»fore that time. 
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If th« creditor praranta pcif onnancc of the obligstioD, the debtor 
is entitled to all the beneflte whieh he would have obUbied if it bad 
been perfoimed by both partes. 

If the performance of an obliKatioa is prevented bj any cause ex- 
evMbag it (except the act of the creditor), the debtor is entitled to 
a ratable proportion of the consideration to which he would have 
been entitled ander complete performance, and according to the 
benefit which the creditor receives from the actual performance. 

If the creditor refuses to accept performance, before anch per> 
fonnance is due, this is equivalent to an offer and refusal — unless be 
(tves notice to the debtor of his willingness to accept it, before 
performance is actually made. 

The title to the thine duly offered in performance of an obliga- 
tion passes to the creditor — if such intention is at that time signi- 
fled by the debtor. (See Tender; Interest.) 

Though UUe to the thing offered in payment or performance doea 
not pass to the creditor, such offer, duly made, stops all interest 
running on the obligation, and has the same eflect as if performed. 

TMtlfy means every mode of oral statement, under oath or alBr- 
mation. 

ThimI Party CUin: See Attachment. 

nrasluBg Hachiaai See Fires; Liens. 

TM* L«ndii See Beal EsUte; Waters; Eminent Domain. 

Timber I See Real Estate; Lumber; Rafte; Fire. 

Timai See Holidays; Negotiable Instruments, ^3167. 

Title: See Resl Estate; Negotiable Instruments, TI3136; Bill of 
Lading, 2128c, d, e, f ; Personal Property; Escheat; Tax Title; Trans- 
fer; Findings; Sale; Exchange; Stoppage in Transit; Warehouse Re- 
ceipts; Installments. 

The original and ultimate right to all property, real and per- 
sonal, within the limits of this state, is in tiie people of the state. 
And all such property, which does not belong to any person, belongs 
to the people. Whenever any tiUe to any property falls for want of 
heirs, or next of kin, it reverts to the people. 

Title by Proserlptioni See Adverse Possession. 

ToUt See Tax; Impost; is a sum of money for the use of some- 
thing, generally applied to the conrideration which is paid for the 
use of a road, bridge, or the like, of a public nature. 

A Tort is a breach of duty, fixed by law, for which a suit for dam- 
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THADEMABK 



ages can be maintained. It is a private vnoag, apart from contract. 
Example: Aasatilt, breach of the peace, trespaaa, false arrest, false 
impriaonment, libel and slander, tajury to feelings, caused by neg- 
ligence. Persons in a state of society owe a duty to each other — to 
refrain breaking the laws and from injuring all other persons. While 
each person has a right to live and do with his property as be pleases, 
yet he must do it with reasonable regard for the rights of others — 
since they also have the same right. If there is no damage suffarod, 
there can be no recompense. 

Trada Acc^Unu*: See Negotiable Instruments, 1[8223. 

Trade Nana: See Fictitious Name; Name. 

Tradamarla and Signal One who produces or deals in a particular 
thing, or conducts a particular business, may appropriate to his ex- 
clusive use as a trademark — any form, symbol, or name which has 
not been so appropriated by another — to designate the origin or 
ownership of the thing or business; but be cannot appropriate ex- 
clusively any designation, or part of a designation which relates 
only to the name, quality or to the description of tbe name or busi- 
ness; or the place where the thing is produced, or the business car- 
ried on. Any person or persons, desiring to secure within this state 
the exclusive use of any trade-mark or name for any article of 
manufacture or for any business, shall, within thirty days after 
commencing to use such trademark or name, or at any time there- 
after and before the filing of the said trade-mark or name by any 
other person, firm or corporation, file with the secretary of state 
his claim to the same, and a copy or description of such trade- 
mark or Dame, with his affidavit attached to it, certified to by any 
officer authorized to take acknowledgments of conveyances, setting 
forth that he (or the firm or corporation of which he is a member) 
is the exclusive owner, or agent of the owner, of such trademark or 
name. Any person may adopt a name for any farm or estate owned 
or leased by him, and register it in the manner provided for the 
registration of trademarks. Such registration shall have the same 
effect as the registration of a trademark. Any person selling or 
marketing the products grown on any particular farm or estate may 
use the name of such fann or estate as a trademark on such products, 
in the same manner as provided for other trademarks, and subject 
to the same rights and duties as provided in this article. Any per- 
son may record any trademark or name by filing with the secretary 
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of Btftte his claim to the aame, and a copjr «r description of socfa 
trademark or name, with hia affidavit attached to it, certified to by 
may officer anthorlced to take aeknowled(menta of coiiTeyancea, 
■ettint; forth that he (or the finn or corporation of which he is a 
member) ia the ezcIa^Te owner, or a^nt of the owner of such trade- 
mark or name. Any person who has flrat adopted and used a trade- 
maric or name by filing it in the office of the secretary of itate, 
whether within or beyond the limits of this state, is the original 
owner. Sach ownership may be transferred In the nme manner sa 
persona] property, and is entitled to the same protection by suits at 
law; and any court of competent jurisdiction may restrain, by in- 
jonction, any use of trademarks or names in violation of these pro- 
visions. 

Section 1. Any farm, ranch, or villa owner in this state, may npon 
the payment of one dollar to the secretary of state, have the name 
of his farm, ranch or villa duly registered in a register which the 
secretary of state shall keep for said purpose, and shall be fur- 
nished a certificate. Issued under seal, and setting forth the name 
and location of the farm, ranch or villa, the name of the owner; 
provided, that when any name shall have been recorded as the name 
of any farm, ranch or villa, such name shall not be recorded as tite 
name of any other farm, ranch or villa in this state, except by pre- 
fixing or adding of designating words to it. The secretary of state 
shall register such name only for the person entitled thereto. 

See. 2. Any person who shall renter as his own, any such name 
already in use in this stste, knowing such name to be adopted as the 
name of a farm, ranch or villa in it, or shall make use of such name 
when regularly registered and in use by any other person entitled to 
it under the provisions of this act shall be guilty of a mirdemeanor. 

Traasfarc See Title; Personal Property; Sales; Warranty; Real 
Estate; Warehouse Receipts; Bill of Lading, 2128c, d, e, f. 

TRANSFER is an act of the parties or of the law, by which the 
title to property is conveyed from one living person to another. A 
voluntary transfer is an executed contract, subject to all the rules 
of law concerning contracts in general; except that a eon^deration 
ia not necessary to its validity. Property of any kind may be trans- 
ferred — except as noted. A possibility, not coupled with an inter* 
est, cannot he transferred, but a right of re-entry (or of reposses- 
sion for breach of conditions subsequent) can be. A transfer may 
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bt msd« without irriting, unless » wiitlns is specially required by 
Iftw. See Ststnte of Frsads. The trmnater of ■ thing reeU in the 
ttmnsferee mil the title to the thing transferred which the transferrer 
then has, nnless a different intention is expressed or is necessarily 
implied. It also transfers all its incidents, onless expressly excepted; 
bat the transfer of the incident of a thing does not transfer the thing 
itself. That is, a transfer of land carries the easements with it, 
bat the transfer of an easement will not also carry title to the land, 
unless expressly designated in the instniraent. An interest in a 
ship, or in an existing trust, most be in writing, when tranafertedt or 
else by operation of law. See Elhips. 

A debtor may pay one creditor in preference to another, or may 
give to one creditor security for the payment of his demand in pref- 
erence to another. Where a creditor is entitled to resort to each of 
several funds for the satisfaction of his claim, and another person 
has an interest in, or is entitled as a creditor to resort to some, but 
not all of them, the latter may require the former to seek satisfac- 
tion from those funds to which the latter has no such claim, so far as 
it can be done without impairing the right of the former to complete 
satisfaction, and without doing injustice to third persons. Every 
transfer of property or charge made on it, every obligation incurred, 
and every judicial proceeding taken, with intent to delay or defraud 
any creditor or other person of his demands, is void against all cred- 
itors of the debtor, and their successors in interest and against any 
person upon whom the estate of the debtor devolves in trust for the 
benefit of others then the debtor. A creditor can avoid the act or ob- 
ligation of his debtor for fraud only where the fraud obstructs the 
enforcement, by legal process, of his right to take the property 
affected by the transfer or obligation. A debtor, within the meaning 
of this tiUe, is one who, by reason of an existing obligation, is or may 
become liable to pay money to another, whether such liability is cer- 
tain or contingent. A creditor is one in whose favor an obligation ex- 
ists, by reason of which he is (or may become), entiUed to the pay- 
meat of money. In the absence of fraad, every contract of a debtor 
is valid against all his creditors, existing or subsequent, who may not 
aeqoire a lien on the property affected by each contrscL 

Traeai See Real Estate; Fruit; Crops. 

Trespaset See Trees; Frait Trees; Animals; Real Estate; Conver- 
don; Aviation. 
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TRESPASS ia diatiirtwiice of poBKB^on. It is either (1) tb« 
entry on another's Und, or (2) the taking of another'a gooda. (Cob- 
par« Converaion.) It nujr be joatifled either <1) by license--aE 
permission — of the party, or (2) a license of law, which is inde- 
pendent of the will of tlie individual. This may be (a) the entoy 
nnder legal proceia to levy an attachment, or make an arrest, (b) 
to enter and save the life of man or beaat in danger, and — to a 
limited extent — to save other proper^, where the losa conid not be 
remedied (c) to go upon another's lands to get one's goods which 
have gotten there throngfa no fanit of his, bat not if there throng 
his own fault. See Trees, (d) License to enter an inn or public 
conveyance (e) the right of the landlord to enter at reasonable timos 
to Bee that waste is not being committed (f ) license of a tenant at 
will to enter within a reasonable time after his term has expired and 
remove his property (g) license to abate a private nuisance after 
notice. 

Every person who wilfully commits any trespass by digging, tak- 
ing or carrying away from any lot situated within the limits of any 
incorporated city — ^without the permit of the owner, or agent of 
his — any dirt, stone, or soil — and every person who injures any 
Idnd of timber upon the lands of another, or carries it away, or 
severs anytliing sttached to the land or carries away dirt or stone, or 
tears down any fence, or sign, or noUce, or enters any enclosure 
of another for the purpose of killing game, or injures standing crops, 
fruits or vegetables, or alters or defaces any boundary mark, or 
injures any dam or levee — is guilty of a misdemeanor. 

Trial: See Action; Witnesses. 

Trovari See Conveision. 

Tmnln: See LJens; Baggage; Luggage; Hotels. 

Triut Daadt See Deeds; Validating Acts; Acknowledgments. 

Tru>t>i See Monopoly; Husband and Wife; Corporation; Agency; 
Real Estate. 

The trust is either; <1) Voluntary; or, (2) Involuntary. A vol- 
untary trust is an obligation arising out of a personal confidence in 
and voluntary acceptance by) one person for the benefit of another. 
An involuntary trust is one which is created by operation of law. 

The person whose confidence creates a trust is called the truster; 
the person in whom the confidence is reposed is called the trustee; 
and the person for whose benefit the trust is created is called the 
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beii«flcUr;. Every one who Tolontary uanmei b raUtion of penonti 
confidence with another b deemed a truatee, vlthin the me«ninE of 
this uticle, not only eB.tb the person who repoiea such confidence, 
bat kIbo u to nit penoni of whose effnin he ncqnired infonnation 
which wu sJTen to each person in the like confidence, or over whose 
affairs by sach confidence he obtained any control. 

A trust may be created for any parpose for whiVi^ g CffBlir"'* BFT 
b*-laHi^uny~iiiuderexeepL as uLhei WtRe~ 'described by the article on 
uses and trusts and on transfers. See Keal Estate. 

Subject to the proTisions of the first paragraph, a voluntary trust Is 
created, as to the truster and beneficiary, b^ an^jiPrdp ju octa.oUhe 
truster, jndi eating with reasona ble certa inty: (1) An intention on 
the part of the truster tfTcreate a tmat; and, (2) The subject, par> 
pose, and beneficiary of the trust. Subject to the same, a voluntary 
trust is created, as to the trustee, by any words or acts of his — in* 
dicating, with reasonable certainty: (l)H!s acceptance of the trust, 
or his acknowledgment made upon sufficient consideration of its 
existence: *nd, (2) The subject, purpose, and beneficiary of the 
trusL 

One who wrongfully detains a thing is an involuntary trostee of it, 
for the benefit of the owner. One who gains a thing by fraud, acci- 
dent, mistalce, undue influence, ib% violation of a trust, or other 
wrongful act, is, (unless he has some other and better right to it), 
an involuntary trustee of the thing gained, for the benefit of the 
person who would otherwise have had it. In all matters connected 
with a trust, a trustee is bound to act in the highest good faith to- 
ward his beneficiary, and may not obtain any advantage in such 
matters over the beneficiary by the slightest misrepresentation, con- 
cealment, threat, or adverse pressure of any kind. 

A troatee-may not use or deal with the trust property for his own 
pronf,"Tw-.£a^ any; TtHUUi ■4im gust wiconueiitfed with the ^rnat','in any 
manner. A trustee who uses or disposes of the trust property, con- 
trary to the foregoing, may, (at the option of the beneficiary), be 
required to account for all profits made, or to pay for the value of its 
use, and, if he has disposed of it, to replace it, with its fruits, or to 
account for its proceeds, with interest. If he uses or disposes of the 
trust property in any manner not authorized by the trust, bat in 
good faith, and with intent to serve the interest of the beneficiary, 
he is liable only to make good whatever is lost to the beneficiary 
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by hia «rror. He u leaponsibte for tbe wrongful acts of a ootnu- 
tee to which he cooaented, or which, by his negligence, he enabled 
the latter to commit, but for no others. 

Neither a trustee nor any of his agents may take part in any trana- 
action concerning the truBt in which he or any one for vrtiom he 
aetx an agent has an interest, present or contingent, adverae to 
that of his beneflciary, except as followa: 1. When the beneficiary, 
having capacity to contract permits him to do so (with a fnll Icnowl- 
edge of the motivei of the trustee, and of all other facta concerning 
the transaction which might effect his own decision, and withoat the 
use of any influence on the part of the trustee. 2. When the bene- 
fleiary not having capacity to contract, the proper court, upon the 
lilce information of the facta, granta the lilce permission; or 3. When 
Bome of the beneficiaries having capacity to contract, and some not 
havizig it, the former grant permisaion for theraselvea, and the proper 
court grants permission for those not having capacity — in the man- 
ner just described. 

A tmatee may not use the influence which his position gives him 
to obtain any advantage from hia 1>eneficiary; nor may he, so long 
as he remains in the trust, undertake another trust adverse in its 
nature to the interest of his beneflciary in the subject of the trust, 
without the consent of the Iieneflciary. If a trustee acquires any 
interest, or becomes charged with any duty, adverse to the interest 
of his beneflciary in the subject of the trust he must immediately 
inform the latter of it, and may be at once removed. Every viola- 
tion of the provisions of this section is a fraud against the beneficiary. 
All transactions between a trustee and hia beneflciary during the 
existence of the trust (or wliile the influence acquired by tlie tma- 
tee remains), by which he obtains any advantage from hia benefl- 
ciary, are presumed to be entered into by the latter without aoS- 
clent consideration, and under undue influence. 

A tmatee who wilfully and unnecessarily mingles the trust prop- 
er^ with his own, so as to constttnte himself in appearance its absa- 
lote owner, ia liable for its safety in all events, and for the value of 
its use. Every one to whom property ia transferred in violation of 
a trust, holds the same as an involuntary trustee under such trust, 
unless he purchased it in good faith, and for a valuable consideration. 
One who actually and in good faith transfers any money or otJier 
property to a trustee, as aueh, is not bound to see to the applicatiOB 
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of it *nd hia rights eui Id no my b« prej^idiced by a miMppIicMtloti 
«f it by the trustee. Other pertona mutt, «t their peril, see to tb* 
proper application of money or other property paid or delivered by 
them. The proviBtons of this article apply only to expreis truurts, 
created for the benefit of another than the truster, and in which 
the title to the trust property is vested in the tmstee; not incladlng, 
however, those of execBtors, administrator*, and gm>rdians, as such. 
Hie mtttval consent of the truster and trustee creates a trust of 
which the beneficiary may take advanta^ at any time before Its 
reaeiasion. 

When a trustee is appointed by a court or public officer, as such, 
such court or offlcers is the tnuter, within the meaning: of the last 
parsfrraph. The nature, extent, and object of a trust Is expressed 
in the declaration of trust. All declarations of a trustor to his trus- 
tees. In relation to the trust, (before its acceptance by the trustees, 
or any of them), are to be deemed port of the declaration of the 
trust, except that when a declaration of trust is mode In writing, all 
previous declarations by the some truster are merged in such writ- 
ing. A trustee must fulfill the purpose of the trust, as declared at 
its creation, and must follow all the directionB of the trustor given 
at that time (except as modified by the consent of all parties inter- 
ested), in the some manner, and to the same extent, as an employee. 
He must invest money received by him under the trust, as fast as 
he collects a sufficient amount, in such manner as to afford reosoa- 
able security and interest for such money; and (whether he receives 
any compensation or not), must use at least ordinary care and dili- 
gence in the execution of his trust. If the trustee omits to invest 
the trust moneys according to this paragraph, he must pay simple 
interest on it (if such omission is negligent merely), and compound 
interest — if it is wilful. 

A trustee cannot enforce any claim against the trust property 
which he purchases after or in contemplation of his appointment as 
trustee; but he may be allowed, by any competent court, to charge 
to the trust property what he has in good faith paid for the claim, 
upon discharging such claim. A trustee is entitled to the repayment, 
out of the trust property, of all expenses actually and properly in- 
curred by him in the performance of this trust. ' He is entitled to 
the repayment of even unlawful expenditures, if they were pro- 
dnetive of actual benefit to the estate. A trustee Is a general agent 
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for the tnut property. Hfa ftathoTity is rach u is conferred upon 
hira by tb* decUretioi) of the trust and b; this artiele and none other. 
His acts, witbln the scope of his authority, bind tha tnist propertr 
to the aame extast as the acta of an acent bind his prindpaL Where 
there are several cotnutees, all must unite in any act to bind the 
tmst property, unless the declaration of tnut provides otherwise. 
A discretionary power conferred upon a tmatee is presomed not to 
be left to his arbitrary discretion, bat may be controlled by the 
proper court If not reasonably exercised, nnleas an absolute discre- 
tion la daariy conferred by the declaration of truit. An involun- 
tary trastee, vAo becomes such throngh his own fault, has none of 
the rights mentioned in this article. 

It Is extingnlshed by the entire fnUIlment of its object, or by 
object becoming impossible or unlawful. A trust cannot be 
nroked by the buster after its acceptance (actual or presumed), 
Ay the trustee and beneficiaries, except by the consent of all the bene- 
flciarlas, nnless the declaration of trust reserves a power of revoca- 
tion of the truster, and in that case the power must be stricUy pur- 
sued. The ofllce of a trustee is vacated: 1. By his death; or, 2. By 
his discharge. A trustee can be discharged from his tmst only as 
follows; 1. By tiie extinction of the trust; 2. By the completion of 
his duties under the trust; i. By such means as may be prescribed 
by the declaration of tmst; i. By the consent of the beneficiary. If 
he have capacity to contract; 6. By the judgment of a competent 
tribunal, in a direct proceeding for that purpose, that he is of un- 
sound mind; or, 6. By the Superior Court On the death, renuncia- 
tion, or discharge of one of savera] cotrustees the tmst survives to 
the others. When a trust exists without any appointed trustee, or 
vAere aU the trustees renounce, die, or are discharged, the superior 
court of the county where the trust property, or some portion of it, 
is situated, must appoint another trastee, and direct tha execution of 
the trust. The court in its discretion, may appoint the original num- 
ber, or any less number of trustees. The Superior Court must ap- 
point a trustee whenever there is a vacancy, and the declaration of 
trust does not provide a practice method of appointment. (In all 
casas of appointment of any trustee or trustees by any court, if the 
cestui que tmst-ent, or any one of them are of the age of fourteen 
years, they, or the one or more of them of the age of fourten yearst 
may malie nomination to the court, and unless such nominee or nomi- 
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TJNtiAWPUL DETAINEE 



B««s an ineotnp«tent, to diKharge the datiea of trnstM, the «oart 
mtut appoint mch nominee, or nominen, u traitee, or trosteei, 
M the uwe DU7 be. The Superior Court mmj remove mny troitee 
who hu violated or is unfit to execute the tmit, or may accept the 
resignation of a tnutee. 

No troit in relation to real property ii valid unleu created or de- 
clared: (1. By a written instrument, inbieribed by the tnutee, or 
by his a^nt thereto authoriud in writing; 2. By the inatmment 
under which the trustee claims the estate affected; or, 3. By opera- 
tion of law. 

TuwmI Righut See Mining Law. 

Uadne Inflaenca is (a) the UBO of confidence or authority by one 
person for tbe purpose of obtaining an unfair advantage over an- 
other when the one has confidence reposed in him by the other, or 
when the one has real or apparent authority over the other (b) in 
taking an unfair advantage of another's weakness of mind; or (c) 
in taking a grossly oppressive and unfair advantage of another's 
necessities or distress. See Trusts. 

Unfair means that the employer had refused to comply with tbe 
conditions upon which union men would consent to remain in Hs 
employ or handle material supplied by him. 

UaUwfol Dataiaer: 

A tenant of real property for a term of less than life— is 
guilty of unlawful detainer when 

<1} he continues in possession (in person or by subtenant) of 
the property, or any part of it, after the expiration of the term 
for which it is let to him, and does not have the permission of his 
landlord to do so. In case of a tenancy at will, however, there most 
be a thir^ day notice to terminate the tenancy. 

<2) he continues in possession (in person or by subtenant) with- 
out the permission of the landlord — after default in the payment 
of rent under the terms of the lease or agreement under which tbe 
property is held, and AFTER three days notice in writing has 
been served apon him. This notice must require tbe payment of 
the amount which is due, or possession of the property. Such 
notice may be served at any time within one year after the rent 
becomes dne. 

In case of tenancy on agricultural lands, the tenant shall be en- 
titled to hold possession for one more year, provided he had held 
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piMMOsioii for mora tbma dxtr dKj% mtUr the expintion of the 
t«nB without Kiy demand or notice to quit. 

(8) he coDtiniiei In poHOMlan (in person or by sabtenant) 
after failure or noclect to perform conditions or covenants of the 
lease or agreement under whieb the property is held — indndlng 
the covenant not to aaslgn or sublet — except the agreement for 
payment of rent, — end three days after vrritten notice shall have 
been served upon bim, requiring the performance of such conditions 
or covenants, or the possession of the property. If these coven- 
ants are performed, or the rent is paid, within the three days, the 
lease is thus saved from being forfeited. But if these terms or 
covenants cannot be performed, then no notice needs to be given. 

<4) Any tenant or subtenant assigning, subletting or committing 
waste npon the rented premises (contraiy to the covenants of his 
lease) thus terminates the lease. The landlord is entitled to posses- 
sion of the premises upon service of a three day notice to quit, op- 
oa the person In possession. 

One must be careful about the service of these notices. Unless 
It is accurately done, it will he of no avail. 

Notice most be given (1) by delivering a copy to the tenant 
penonally, or (2) by leaving a copy with some person of suitable 
age and dlseration, at either the place of business or residence of 
the tenant — if he should be absent from such place — ^AND by 
sending a copy by mail to him at hia place of residence; or (S) if 
Boch place of residence or business cannot be ascertained, or a 
person of suitable age and discretion cannot be found there — then 
the notice must be affixed in a conspicuous place on the prop- 
erty, and a copy deliverd to a person residing there (if there b 
sadi person), AND a copy sent by mail to the tenant, addressed 
at the place where the property is situated. 

Uaary Lawi See Interest. 

Torreai Titlei See Real Estate. 

Valnei See Seal Estate; Opinions; Warehouse Receipts. 

Velat See Mining. 

VdUeleei See Highways; Auto; Motor Vehicle Law. 

Vendor'a Liea; See also Personal Property; Stoppage in Transit; 
liens. 

WagMt See Lleni; Exeiiq>tkifH Attachment; Employer and Em- 
ployee; Union Labor; Action^ Attorney's Fee. 
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WAGES PREFERRED — In usignments, mdmiaiBtimtion, «tc.. 
When any ftnignmcnt, whether volnntoiy or involnntarr, is nuule 
for the benefit ot the creditors of the auifnor, or results from mny 
proceeding in InBolTencjr commenced against him, the wages and 
salaries of miners, mechanics, salesmen, servants, clerks, lahorers, 
and other persons, for services rendered for him within sixty dafs 
prior to such assignment, or to the commencement of such proceed-, 
ing, and not exceeding one hundred dollars each, constitate pre- 
ferred elalma, and must be paid by the trustee or assignee before 
the claim of any creditor of the assignor or insolvent. Upon the 
death of any employer, the wages, not exceeding one hundred dol- 
lars in amount, of each miner, mechanic, salesman, clerk, servant, 
laborer, or other employee, for work done or services rendered 
within sixty days prior to such death, moat be paid before any other 
claim against the estate of such employer, except his funeral ex- 
penses, and expenses of the last sickness, the aUowance to the widow 
and Infant children, and the charges and expenses of administra- 
tion. Upon the levy of any attachment or execution, not founded 
upon a claim for labor, any miner, mechanic, salesman, servant, 
clerk, laborer, or other person who has performed woric or rendered 
services for the defendant within sixty days prior to the levy, may 
file a verified statement of his claim therefor with the officer execa^ 
ing the writ, and give copies thereof to the debtor and the creditor 
and Boch claim, not exceeding one hnndred dollars, unless dispated, 
must be paid by such ofllcer from the proceeds of snch levy remain- 
ing in his hands at the filing of such statement. If any claim ia 
disputed, within the time, and in the manner prescribed the claii»- 
ant moat within ten days thereafter commence an action for the 
recovery of his demand, which action must be prosecnted with due 
diligence, or Us claim to priority of payment is forever barred. 

Whenever an employer discharges an employee, the wages or 
compensation for labor or service earned and unpaid at the time 
of such discharge shall become due and payable immediately. 
Whenever an employee not having a written contract for a definite 
period quits or resigns Hm employment, the wages or compensation 
shall become dne and payable not later than seventy-two hours 
thereafter, onless such employee shall have given seventy-two houa 
previous notice of bis Intention to quit. In which latter case snch 
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o^loyct riuU b« ^titi«d to Ub wafcs or companwtion at the time 
of qiiittiii|^ 

AH mcM or eomponMtioii otber than thoos mentioiied in Uw 
pncedine pumgisplt oamcd by any penon in any amplojmant not 
axempt by aectlon cleren, iball become doe and payable aemi- 
Bonthly or twice daring each calendar month, on day* to be de^ 
icuatad in advance by the employer as the regular days; proTidedi 
however, that Mrrieea rendered between the first and fifteenth 
days, inclusive of any calendar month shall be paid for betwe^ 
the sixteenth and the twenty-sixth day of the month dnring which 
services were rendered, and for all services rendered between the 
aixtecnth and the last day, inclusive, of any calendar month, said 
services shall be paid for between the first and tenth day of the 
following month; provided, however, that in agricnltBral, vitieiil- 
tnral aad hortienltarnl pursuits, in stock or poultry raising, and in 
household domeatie service, and when tba aaiiilojaaa Sn Ute sa''' 
nnployments are boarded and lodged by the employer, the wages or 
compensation dne any employee remaining in such employment shall 
became doe and payable monthly or once in each calendar month, 
on a day designated in advance by the employer as the regular pay 
day, but no two saccessive such pay days to be more than thii^- 
one days apart, and the payment or settlement shall include aQ 
amounts due for labor or service up to the regular pay day. 

Such wages or compensation shall include all amounts for labor 
or service performed by employees of every description, whether 
the amount is fixed or ascertained by the standard of time, task, 
^eee, or other method of calculating the same, or whether the 
labor or service is performed under contract, subcontract, partner- 
ship, subpartnersbip, station plan, or other agreement for the per- 
formance of labor or service; provided, that the labor or service to 
be paid for is performed personally by the person demanding pay> 
menL Nothing contained here shaU in any way limit or prohibit 
the payment of wages or compensation at more frequent intervals, 
or in greater amounts, or in full when or before dne. 

Every employer shall post and keep posted conspicuously at the 
place of work, if practicable, or otherwise where it can be seen aa 
employees come or go to their place of work, or at the oOce or 
■earest agency for payment kept by the employer, a notice wpt^tf 
tog the regular pay days and the time and place of payment, also 
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any changM in those regards oecaring from time to time. Every 
employee who ii discharged aball be paid at the place of disehaiset 
and every employee who quits or resigiu shall be paid at the office 
or agency of the employer in the county or city and coanty when 
snch employee has been performing the labor or service for the 
employer. All payments of money or compensation shall be made 
in the manner provided by law. In the happening of any strike, 
the onpaid wages or compensation earned by snch striking em- 
ployees shall become dne and payable on the employer's next regu- 
lar pay day, and the payment or settlement shall include all 
amonnta dne snch striking employees without abatement or reduc- 
tion, and the employer shall return to each such striking employee 
any depout or money or otlier guaranty required by him from 
such employee for the faithful performance of the duties of the 
employment. Any violation of these provialonB dwU be ponlshable 
as for a misdemeanor, and any failure to post any such notice 
shall be deemed prima facie evidence of snch violation. 

In the event that an employer shall wilfully fail to pay, without 
abatement or reduction, any wages or compensation of any em- 
ployee who is discharged or who resigns or quits, as in section 
one of this act provided, then as a penalty for such nonpayment 
the wages OT compensation of such employees shall continue from 
the due date of it at the same rate until paid, or until an action 
for it shall be commenced; provided, that in no case shall such 
wages continue for more than thirty days; and provided, further, 
that no such employee who secrets or absents himself to avoid 
payment to him, or who refuses to receive the payment when folly 
tendered to him, including any such penalty tlten accrued, shall 
be entitled to any benefit under this act for such time as he ao 
avoids payment 

Any person, firm, association, or corporation, or agent, manner, 
superintendent, or officer of it, who having the ability to pay, shall 
wUfuIly rtfuse to pay the wages due and payable when demanded, 
aa herein provided, or falsely deny the amount or validity of them, 
or that the aame is due, with intent to secure for himself, his 
employer or other person, any discount npon such Indebtedneaa, 
or with intent to annoy, harass, or oppress, or hinder, or delay, or 
defraod, Um person to whom such indebtedness is dne, shall, in 
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WABEHOUSEMAN 



•ddltloB to any othar pamUtr impoMd opoii Um by tida act, b* 
t«U^ of a miadMoaasor. 

llMaa nilea do not apply to the paymant of wacaa ox coMpaaMtton 
of anployaaa dlzaetly amployad by any comity, dty and county, 
taeorporated ci^ or town, or other mnnidpal eorporatloB; nor to 
amployees diractly employed by the atate, any dapartiBent, bniean, 
elBeai board, commiarion. or laatftotion of U. 

ASSIGNMENT OF WAGES: No aMignnent of, or order (or 
WBces or ulaiy iball be valid anleai made in mithiE by Um par- 
aon by whom tbe aald wagea or aalary are earned and no awrtynnufnt 
of, or order for, wag«a or latary made by a married penon ibaU be 
valid onleae tbe written eonaent of ^a bnaband or wife of tbe per- 
aoB making aneb aaaignment or order b attecbed to ancb order or 
aasignmenL No anignment of, or order for, wagea or aalary ihall 
be valid nnleaa at tba time of the making thereof, aneh wages or 
aalary have been earned, except for the neceaaitiea of Ufa and then 
only to tbe person or persona foraiaUng soeh neceaaitiea of life 
directly and then only for tbe amount needed to fnmiib soeh necee- 
aitlea. Any power of attorney to aaaign or collect wagea or aalary 
ahaU be revocable at any time by the maker of it. 

.WarahonMBaat See Liens; Storage; Depodt; Food Wanbooae- 
mau; Net Container Law; Weights and Heaanrea; Firea; Warebouse 



A warahonseman, wharfinger, or other person doing a storage 
buaineaa rauat not Isaoo any receipt or voocher for any mcrchandlae, 
grain, or other prodnct or thing of valne, to any person purporting 
to be the owner of it, nor to any person as seeority for any indebted- 
neas or for the performance of any obligation, nnleaa such merchan- 
dise, grain, or other product, commodity, or thing has been, in good 
faith, received by sucb warehouseman, wliarfinger, or other person, 
and is in his store or nnder his control at the time of issoing hia 
recent; nor most any aecoad receipt for any ancb properly be issued 
while a former receipt for any part of it ia otitatanding and un- 



No warehooaeraan, wharfinger, or other peraon must aell 
or eneomber, sUp, tranafer, or remove beyond bia im- 
mediate control any property for which a receipt baa been 
given, without the consent ia writing of the pcMon boU- 
iDg soeh receipt plainly Indoraed on it in tsk. WaTdtosae la- 
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cvipto for property atorttd are of two dusas; lint, tnuisfermble or 
DocotUble; and Mcond, Don-towufemble or non-aofotiBblo. Under 
tha flrst of thwa duws th* proper^ U tnnaf erablo bjr iiidonMBi«nt 
of tha party to whoso ordar mieb roceipt ma iwned, and nub In- 
doraemont ia a valid tranafer to tho property represantad by the 
receipt, and may be in blank or in order of another. All warehotiaa 
raeeipta moat diatinetly atata on their face for what they are ieraad 
and its branda and diatingcJahlng marks and the rate of storage par 
month or season, and, in the case of grain, the kind, the number of 
aacks and pounds. If a receipt ia not negotiable, it must have printed 
acrosa ita face, in red ink, in bold, distinct letters, the word "Non- 
negotiable." If a negotiable receipt ia issned for any property, 
neitlier the person issuing it aor any other person into whose care 
or control the property comes must deliver any part thereof withont 
indorsing on the back of the receipt, in ink, the amonnt and date of 
the delivery; nor can be be allowed to make an offset, claim, or de- 
mand other than is expressed on the face of the receipt, when called 
upon to deliver any property for which it was issued. If a non- 
negotiable receipt is issued for any property, neither the person iaau- 
iag nor any other person in whose care or control the property cornea 
must deliver any part of it, except upon the written order of the 
person to whom the receipt was issued. 

No warehouseman or other person doing a general storage bual- 
ness is responsible for any loss or damage to the property by flre 
whtie in his custody, if he exercises reasonable care and diligence 
for its protection and preservation (except, perhaps, where his ad- 
vertiaements are misleading). Every warehouaeman, wharfinger, 
or other person who violates any of the provisions of the preceding 
paragraphs, is guilty of a felony. 

WarahooH Reeelptii See Warehonaeman. 

Section 1. That it shall be unlawful for any corporation, firm 
or peraon, their agents or employees, to issue, sell, pledge, assign or 
transfer in this state, any receipt, certificate or other written in- 
strument porporting to be a warehouse receipt, or in the similitude 
of a warehonae receipt or designed to be understood as a warehouse 
receipt, for goods, wares or merchandise stored or deposited, or 
claimed to be stored or deposited. In any warehouse, public or pri- 
vate, in KB7 oUtar state, unless socb receipt, certificate or other 
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wrtttcB instmBwnt, ilutll have been iuncd by the Wkrchoiuenea 
openrtins racb WBrehotuw. 

Bee 2. It shftll be TmUwfol for ui; corponttion, finn or pereon, 
Oelr Mients or cnployees, to Unie, eell, pledge, aseicn or trwiefer 
is this itste, sny receipt, certificate or other written initnunent for 
■eodai «rea or ucrehandiae claimed to be stored or deposited, in 
anT warehovae, public or private, in any other state, knowing that 
there Is no soch warehouse located at the place named is such re- 
ceipt, eertifleate or other written instrument, or if there be a ware- 
hovae at iDeh place, knowing that there are no goods, wares or mei^ 
ehandise stored or deposited therein as specified in such report, cer^ 
tlfleate or other written instrument. 

See. S. It shall be unlawfal for any corporation, ftim or person, 
their agents or employees, to issue, sign, sell, pledge, assign or trans- 
fer, in this state, any receipt, certificate or other written instromeat 
evidencing, or purporting to evidence, the sale, pledge, mortage or 
baHmeat of any gooda, wares or merchandise stored or deposited, or 
dalmed to be stored or deposited, in any warehouse, public or pri- 
vate, tai amy other state, unless such receipt, certificate or other writ- 
tan fnstrament shall plainly designate the anmber and location of 
and warehouse, and shall also set forth therein a full, true and com- 
plete copy of the receipt issued by the warehouseman operating such 
warehouse wherein such goods, wares or merchandise are stared or 
deposited, or are claimed to be stored or deposited: Provided, that 
the provislans of this section shall not apply to the issue, signing, 
sale, pledge, assignment or transfer of bona fide warehouse receipts 
tMoed by the warehouseman operating public or bonded warehouses 
fai other states, sccording to the laws of the state wherein such ware- 
houses may be located. 

Sec. 4. Every eotporatioR, firm or peraon, or agent, or employee, 
who shall knowingly violate any of the provisions of this act, shall 
be deemed guilty of a misdemeanor, and npon conviction, shall be 
fined in any sum not less tiian fifty nor more than one thousand 
doUars, to which may be added imprisonment in the county jail for 
any period not exceeding six months. , 

WarwhoBS* fUceipto (UaiforM>. 

Section I. Wsrchonse receipts may be issued by any warehouse- 
Sec. 2. Warehouse receipts need not be in any particnlar ioim. 
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bnt flTuy meh nevipt mnst embody within Its vritton or printed 



<■) The location of the warehooM where the goods are atored, 
(b) The date of iwoe of the receipt, (c) The conaecntive number of 
the receipt, (d) A statement whether the goods recaived will be da- 
llrered to the hearer, or to a specified person, or to a qtecifled per- 
aon or bis order, (e> The rate of storage chargea, (f ) A description 
of the goods or of the packages containing them, (g) The signature 
of the warebooaeman, which may be made by his authorised agent, 
(h) If the receipt is issued for goods of which the warehouseman is 
owner, either solely or jointly or in common with others, the fact of 
such ownership, and (i> A statement of the amount of adnnces 
made and of liabilities incurred for which the warehonseman claims 
a lien. If the precise amount of such advances made or of aatik-. 
liabilities incurred fs, at the time of the issue of Uie receipt, unknown 
to the warehouseman or to his agent who issues it, a statement of the 
fact that advances have been made or liabilities incurred and the pur- 
pose of it is sufficient. 

A warehonseman shall be liable to any person injured by it for all 
damage caused by the omission from a negotiable receipt of any of 
tiie terms herein required. 

Sec 3. A warehouseman may insert in a receipt, isaned by him, 
any other terms and conditions, provided that sach terms and con- 
ditions shall not — (a) Be contrary to the provisions of this act. (b) 
In anywise impair his obligation to exercise that degree of care in 
the safekeeping of the goods intrusted to him which a reasonably 
careful man would exercise in regard to similar goods of his own. 

Sec. 4. A receipt in which it is stated that the goods received will 
be delivered to the depositor, or to any other specified person, is a 
non-negotiable receipt. 

Sec. 6. A receipt in which it is stated that the goods received will 
be delivered to the bearer, or to the order of any person named in 
such receipt is a negotiable receipt Mo provision shall be inserted 
in a negotiable receipt that it is non-negotiable. Such provision, if 
insertod, shall be void. 

Sec. 6. When more than one negotiable receipt is issued for the 
same goods, the word "duplicate" shall be plainly placed upon the 
face of every such receipt, except the one first issued. A warehouse- 
man shall be liable for all damage caused by his failure so to dd 
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t* Anyone who pnrchAwd the BnbMqnent receipt for vslne suppos- 
ing it to be an originsl, even thoogrb the pnrch*M be nfter the de- 
livery of the goodM by the wsrehooMmen to the holder of the origioftl 
receipt 

See. 7. A non*neKOtiable receipt shall have plainly placed apon its 
face by Oia warehouseman issuinf it, "non-negrotiable," or "not nego- 
tiable." In ease of the warehonaenutn's faUore so to do, a holder of 
the receipt who purchased it for valae supposing it to be negotiable, 
'nay at his option, treat >uch receipt as imposing upon the warehouse- 
man the same liabilities he would have incurred had the receipt been 
negotiable. 

This section shall not apply, however, to letUis, memoranda, or 
written acknowledgments of an informal character. 

Sec 8. A warehouseman, in the absence of some lawful excuse 
provided by this act, is bound to deliver the goods upon a demand 
■ade either by the holder of a receipt for the goods or by the de- 
positor, If such demand is accompanied with — (a) An offer to satisfy 
tiw warebouseman's lien, (b) An offer to suirender the receipt if 
negotiable, with such indoraaments as would be necessary for the 
negotiation of the receipt, and (c) A readiness and willingness to 
sign, when the goods are delivered, an acknowledgment that they 
have been delivered, if such signatore is requested by tiie warehouse- 
In case the warshooseman refuses or fails to deliver tlie goods in 
eompliance with a demand by the holder or depositor so accompaniedt 
the harden shall be upon the warehouseman to establish the exist- 
ence of a lawful excuse for such refusal. 

Sec. 9. A warehouseman is justified in delivering the goods sub- 
ject to the provisions of the three following sections, to one who is — 
(a) The person lawfully entitled to the possession of the goods, or 
his agant, (b) A person who is either himself entitled to delivery 
by the terms of a non-negotiable receipt issued for the goods, or 
who has written authority from the person so entitled eitber indorsed 
upon the receipt or written upon another paper, or (c) A person 
in possession of a negotiable receipt by the terms of which the goods 
are delivezahle to him or order or to bearer, or which has been in- 
doraed to him or in blank by the person to whom delivery was prom- 
ised by the terms of the receipt or by his mediate or immediate in- 
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Sec 10. Where a warehoiueman delivers the goods to one who is 
not in f«ct lawfully entitled to the poMMdon of them, the ware- 
hooMnwn dull be liable as for conversion to all having « right of 
property or posaession in the goods if he delivered the goods other- 
wise than as anthorixed by snbdivisions (b) and (c) of the preced- 
ing section and though he delivered the goods as anthorised by said 
subdivision he shall be so liable, if before such delivery he had either 
(a) Been requested, by or on behalf of the person lawfully entitled 
to a right of property or possession in the goods, not to make snch 
delivery, or (h) Had information that the delivery about to be made 
was to one not lawfully entitled to the possession of the goods. 

See. 11. Except as provided in section 86, where warehouseman 
delivers goods fof which he had issued a negotiable receipt, Uie 
negotiation of which would transfer the right to the possession of 
the goods, and falls to take up and cancel the receipt, he shall be 
liable to anyone who purchases for value in good faith such receipt, 
for failure to deliver the goods to him, whether such purchaser ac- 
quired title to the receipt before or after the delivery of the goods 
by the warehouseman. 

Sec. 12. Except as provided in section 86, where a warehouaeman 
delivers part of the goods for which he had issued a negotiable re- 
ceipt and fails either to take up and cancel such receipt, or to place 
plainly upon it a statement of what goods or packages have been de- 
livered he shall be liable, to anyone who purchases for value in good 
faith such receipt, for failure to deliver aU the goods specified In the 
receipt, wbeUier such purchaser acquired title to the receipt before 
or after the delivery of any portion of the goods by the warebous»- 
man. 

See. IS. The alteration of a receipt shall not excuse the ware- 
houseman who issued it from any liability if inch alteration was (a) 
Immaterial, <b) Authorized, or (c) Hade without fraudulent intent. 
If the alteration was authorised, the warehouseman shall be liable 
according to the terms of the receipt as altered. If the alteration 
was unauthoriied, but made without ftaudulent intent, the war»- 
kouseman shall he liable according to the terms of the receipt, as 
they were before alteration. Material and fraudulent alteration of 
a receipt shall not excuse the warehouseman who issued It from lia- 
bility to deliver, according to the terms of the receipt aa originally 
imati, the goods for which it was iisued, but shall excuse hits from 
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may otber lubilitj to the person wbo made the »Iteratio& sad ta 
may penon who took with notice of the Kltoimtion. Any paicluMr 
of the receipt for vftlae witbont notice of the tltention ibftll «e- 
quire the ■ame rights against the warehouseman which sneh pnr- 
chaser would hare acquired if the receipt had not been altered at 
the time of the purchase. 

Sec. 14. Where a negotiable receipt has been lost or destroyed, 
a court of competent juriadicUon may order the delivery of the 
gooda upon aatiifactory proof of sncb loss or destruction and upon 
the giving of a bond with soffleient snretieB to be approved by the 
court to protect the warehouseman from any liability or expense, 
which he or any person by nch delivvry may incur by reason of the 
original receipt remaining outstanding. The court may also in fta 
diacretion order the payment of the warehouseman's reasonable coats 
and counsel feet. 

The delivery of the goods under an order of the court as provided 
in this section, shall not relieve the warehouseman from liabiliUea 
to a person to whom the negotiable receipt has been or shall he ne- 
gotiated for value without notice of the proceedings or of the deliv- 
ery of the goods. 

Sec. 16. A receipt upon the face of which the word "duplicate" 
is plainly placed is a representation and warranty by the warehouse- 
man that iuch receipt is an accurate copy of an original receipt prop< 
eriy issued and uncanceled at the date of the issue of the duplicate, 
but shall impose upon him no otber liability. 

See. 16. No title or right to the possession of the goods, on the 
part of the warehouseman, unless such title or right is derived directly 
or indirectly from a transfer made by the depositor at the time of or 
subsequent to the deposit for storage, or from the warehouseman's 
lien, shall excuse the warehouseman from liability for refusing to 
deliver the goods according to the terms of the receipt. 

Sec. 17. If more than one person claim the title or possession of 
the goods, the warehouseman may, either as a defense of an action 
brought against him for nondelivery of the goods, or as an original 
suit, whichever Is appropriate, require all known claimants to inter- 
plead. 

Sec. 18. If some one other than the depositor or person claiming 
under him has a claim to the title or possession of the goods, and the 
warehouseman has information of such claim, the warehouseman 
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dull b« excused fnim liability for refusing to deUrer the goods, 
either to the depositor or person clMming nnder him or to the ad- 
verse claimant, until the warehouseman has had a reasonable time to 
ascertaiiT the validity of the adverse claim or to bring legal proceeii- 
ings to compel all claimants to interplead. If snch adverse claimant 
shall not bring suit and serve summons on the warebonseman within 
forty-eight hoars after the service of notice of his adverse claim, 
such failure shall act as a complete abandonment of sadt adverse 
claim. 

Sec. 19. Except as provided in the two preceding sections and in 
sections 9 and 36, no right or title of a third person shall be a de- 
fense to an action brought by the depositor or person claiming un- 
der him against the warehouseman for failure to deliver the goods 
according to the terms of the receipt 

Sec. 20. A warehouseman shall be liable to the bolder of a receipt 
for damages caused by the nonexistence of the goods or by the fail- 
ure of the goods to correspond with the description of them in the 
receipt at the time of its issue. If, however, the goods are described 
in a receipt merely by a statement of marks or labels upon them, or 
upon packages containing them, or by a statement that the goods are 
said to be goods of a certain kind, or that packages containing the 
goods are said to contain goods of a certain kind, or by words of Kke 
purport, iueh statements, if true, shall not make liable the wars- 
houseman issuing the receipt, although the goods are not of the kind 
wbich the marks or labels upon them indicate, or of the kind they 
were said to be by the depositor. 

Sec 21. A warehouseman shall be liable for any Ims or injmy 
to the goods caused by his failure to exercise snch eare in regard 
to them as a reasonably careful owner of similar goods would exer- 
cise, but be shall not be liable, in tlie absence of an agreement to 
the contrary, for any loss or injury to the goods which could not 
have been avoided by the exercise of such eare. 

Sec. 22. Except as provided in the following section, a war»- 
bouseman shall keep the goods so far separate from goods of other 
depositors, and from other goods of tlie same depositor for which 
a separate receipt has been issued, as to permit at all times the iden- 
tification and redelivery of the goods deposited. 

3ec> 23. If authorised by agreement or by custom, a warehouse- 
man may mingle fungible goods with other goods of the same Und 
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and cnd«. In snch ca*« the rariona d«posiU>n of the ainEled cooda 
■ball own the entire maas in common, and each depoiitor ahall be en- 
titled to inch portion of them as the amount deporifed by him bean 
to the whole. 

Sec. 24. The warehoaseman ahall be Hrerally limble to each de- 
positor for the care and redelivery of hia share of such maaa to the 
■ame extent and under the same Gircamatances as if the foods had 
baen kept separate. 

Sec. 25. If Eoods are delivered to a warehouseman by the owner 
or by a peiaon whose act in conveying; the title to tbem to a pms 
chaser in good faith for value would bind the owner, and a negotia- 
ble receipt is Issued for them, they cannot thereafter, while in the 
poasesdon of the warehonaeman, be attached by garnishment or 
otherwise, or be levied upon under an execution, unless the receipt 
be first rarrendered to the warehouseman, or its negotiation en- 
joined. The warehouseman diall in no case be compelled to deliver 
up the actual possession 61 the goods until the receipt Is surrendered 
to him or impounded by the court. 

Sec. 2S. ,A creditor whose debtor is tlie owner of a negotiable 
receipt shall be entitled to such aid from courts of appropriate juria- 
dictJon, by Injqnction or otherwise, in attaching such receipt or in 
satisfying the claim by means thereof as is allowed at law or in 
equity, in regard to property which cannot readily be attached or 
levied upon fay ordinary legal process. 

Sec. 27 to Sec 86: See Liens. 

Sec. 37. A negotiable receipt may be negotiated by delivery — 
<«) Where, by the terms of the receipt, the warehouseman undertakea 
to deliver the goods to the bearer, or (b) Where, by the terms of 
the receipt, the wirehouseroan undertakes to deliver the goods to 
the order of a specified person, and such person or a subsequent 
indorsee of the receipt has indorsed it in blank or to bearer. 

Where, by the terms of a negotiable receipt, the goods are deliv- 
erable to bearer or where a negotiable receipt has been indoned in 
blank or to bearer, any holder may indorse the same to himself or to 
any other specified person, and in such case the receipt shall there- 
after be n^otiated only by the indorsement of such indorsee. 

Sec. SB. A negotiable receipt may be negotiated by the indorse- 
ment of the person to wboae order the goods are, by the terms of the 
receipt, deliverable. Snch indorsement may be in blank, to bearer or 
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to a specified person. If Indorsed to m i^eeiSed person, it may b« 
afftin naffotutted by the IndoTsement of Bach person in blank, to 
bearer or to another specified person. SabMqnent negotiations may 
be made in like manner. 

See. S9. A receipt which is not in such form that It can be nego- 
tiated by deliver; may be transferred by the holder by delivery to a 
porchaser or donee. A non-negotiable receipt can not be ne^tiated, 
and the indorsament of snch a receipt gives the transferee no 
additional right. 

Sec. 40. A negotiable receipt may be negotiated — <a) By the 
owner of it, or <b) By any person to whom the possession or custody 
of the receipt has been intrusted, or if at the time of sncb intrusting 
the receipt is in such form that it may be regulated by delivery. 

Sec. 41. A person to whom a negotiable receipt has been dnly 
negotiated acquires by it — (a) Such tiUe to the goods as the person 
negotiating the receipt to him had or had ability to convey to a 
purchaser in good faith for value, and also such title to the goods as 
the depositor or person to whose order the goods were to be delivered 
by the terms of the receipt had or had ability to convey to a purchaser 
in good faith for value, and 

(b) The direct obligstion of the warehouseman to hold possession 
of the goods for him according to the terms of the receipt u fully 
as if the warehouseman had contracted directly with him. 

Sec. 42. A person to whom a receipt has been transferred but not 
negotiated, acquires by it, as against the transferrer, the title to 
the goods, subject to the terms of any agreement with the trans- 
ferrer. 

If the receipt is non-negotiable snch person also acquires the right 
to notify the wsrebouseman of the transfer to him of such receipt, 
and by it to acquire the direct obligation of the warehouseman to 
hold possession of the goods for him according to the terms of the 
receipt. 

Before the notlficstion of the warehouseman by the transferrer or 
transferee of a non-negotiable receipt, the title of the transferee to 
the goods and the right to acquire the obligation of tlie warehouse- 
man may be defeated by the levy of an attachment or execution upon 
the goods by a creditor of the transferrer, or by a notification to the 
warehouseman by the transferrer or a subsequent purchaser from the 
n^nsferrer of s subsaquent ssle of the goods by the transferrer. 
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Sm. 4S. Where > negotiAble receipt ii trknsferred for value by 
dellvOTTi and the indoncBieiit of the tnniferrer ia enentisl for dc- 
■otUtfon, the truufereo Kcquirea a right against the transferrer to 
eompel him to indorse the receipt, nnleia a contoaiy intention ap- 
paan. The negotiation shall take effect as of the time when the in- 
dorsement is aetnally made. 

See. 41. A person who for valae negotiates or transfers a receipt 
by Indorsement or delivery, including one who asugns for value a 
elafan soeured hy a receipt, unless a contrary intention appears, war- 
rants — (a) That the receipt la genuine, (b) That he has a legal right 
to negotiate or transfer it, (c) That he baa knowledge of no fact 
which would impair the validity or worth of the receipt, and (d) 
That be has a right to transfer the title to the goods, and that the 
goods are merchantable or fit for a particular purpose whenever sncb 
warranties would have been implied, if the contract of the parties 
had been to transfer without a receipt the goods represented by it. 

Sec. 45. The indoroement of a receipt shall not make the indoraer 
liable for any failure on the part of the warehouseman or previous 
indorsers of the receipt to fulfill their respective obligations. 

Sec. 46. A mortgagee, pledgee or holder for security of a receipt 
who in good faith demands or receives payment of the debt for which 
sncb receipt is security, whether from a party to a draft drawn for 
such debt or from any other person, shall not by bo doing be deemed 
to represent or to warrant the genuineness of such receipt or the 
quantity or quality of the goods deMhbed in it. 

Sec. 47. The validity of the negotiation of a receipt is not im- 
paired by the fact that such negotiation was a breach of duty on the 
part of the person making the negotiation, or by the fact that the 
owner of the receipt was induced by fraud, mistake, or duress to in- 
trust the possession or custody of the receipt to such person, if the 
person to whom the receipt was negotiated, or a person to whom 
the receipt was subsequenUy negotiated, paid value for it, without 
notice of the breach of duty, or fraud, mistake, or dureos. 

Sec 48. Where a penon having sold, mortgaged, or pledged goods 
which are in a warehouse and for which a negotiable receipt has been 
issued, or having sold, mortgaged, or pledged the negotiable receipt 
representing such goods, continues in possession of the negoti^le 
receipt, the subsequent negotiation of it by that person under any 
sale, or other disposition of it to any person receiving the same in 
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go<Ml fkith, for valve and wltfaont notice of the previona ule, mor^ 
gase or pUdfe, ahaU have the same affect as if the fizst pnichaser of 
the foods or receipt had expressly authorised the snheequent nego- 
tiation. 

See. 49. Where a negotiable receipt has been issaed for goods, no 
seller's lien or right of stoppage in transitu shall defeat the rights 
of any purchaser for valne in good faith to whom sach receipt has 
been negotiated, whether such negotiation be prior or subsequent 
to the notification to the warehooseman who issued soch receipt of 
the seller's claim to a lien or right of stoppage in transitn. Nor 
shall Uie warehonseman he obliged to deliver or justified in deliver- 
ing the goods to an unpaid seller unless the receipt is fliat surren- 
dered for cancellation. 

Sec. 60. A warehouseman, or any officer, agent, or servant of a 
warehouseman, who issues or aids in issuing a receipt knowing that 
the goods for which such receipt is issued have not been actually re- 
ceived by such warehooseman, or are not under his control at the 
time of issuing such receipt, shall be guilty of a crime, and upon 
conviction shall be punished for each offense by imprisonment not 
exceeding five years, or by a fine not exceeding five thousand dollan, 
or by both. 

See. SI. A warehouseman, or any officer, agent, or servant of a 
warehouseman, who fraudulently issues or aids in fraudulently Issu- 
ing a receipt for goods knowing that it contains any false statement, 
shall be guilty of a crime, and upon conviction shall be punished 
for each offense by imprisonment not exceeding one year, or by a 
fine not exceeding one thousand dollars, or by both. 

See. S2. A warehouseman, or any officer, agent, or servant of a 
warehouseman, who issues or aids in issuing a duplicate or additional 
negotiable receipt for goods knowing that a former negotiable re- 
ceipt for the same goods or any part of them is outstanding and un- 
canceled, without plainly placing upon the face tiiereof the word 
"duplicate," except in the case of a lost or destroyed receipt after 
proceedings as provided for in section 14, shall be guilty of a crime, 
and upon conviction shall be punished for each offense by imprison- 
ment not exceeding fire years, or by a fine not exceeding five thou- 
sand dollars, or by both. 

Sec. 68. Where there are deposited with or held by a warehouse- 
man goods of which he is owner, either solely or jointly or in com- 



:.vGooi^Ic 



WAKBH0U3B RECEIPTS 



mon with othftra, mich Wftrekoiuemui, or any of Us officara, mgenta, 
or aarvants who, knowing this ovnersbip, issues or aids in inuing m 
BOgotlBbla receipt for inch roods which doea not state such owner- 
ship, shall be piilty of a crime, and upon conTiction, sh«U be pun- 
ished for each offenie b]r imprisonment not exceeding one year, or 
hj a Sne not exceedinr one thousand dollara, or by both. 

Sec. 64. A wurehoaseman, or any officer, agent, or servant of a 
wmrehoiueraaUi knowing that a negotiable receipt the negotiation of 
which would transfer the right to the possession of such goods is 
outstanding and uncanceled, without obtaining the possession of 
such receipt at or before the time of such delivery, shall, except in 
the cases provided for in sections 14 and 86, be found guilty of a 
crime, and opos conviction shall be punished for each offense by 
imprisonment not exceeding one year, or by a fine not exceeding 
one thontftnd dollars, or by both. 

Sec. B6. Any person who deposits goods to wliich he has not title, 
or upon wMch there is a lien or mortgage, and who takes for such 
goods a Dcgotiable receipt which he afterward negotiates for value 
with intent to deceive and without disclosing his want of title or the 
existence of the lien or mortgage shall be guilty of a crime, and 
upon conviction shall be punished for each offense by imprisonment 
not exceeding one year, or by a fine not exceeding one thousand 
doQars, or by both. 

Sec. BS. In any case not provided for in this act, the rules of 
law and equity, including the law-merchant, and in particular the 
rules relating to the law of principal and agent and to the effect of 
fraud, misrepresentation, duress or coercion, mistake, bankruptcy, 
or other invalidating cause, shall govern. 

Sec. 67. This act shall be so interpreted and construed as to 
effectuate its general purpose to make uniform the law of those 
states which enact it. 

See. 68. (1) In this act, unless the context or subject matter 
otherwise requires — 

"Action" includes counterclaim, setoff, and suit in equity. 

"Delivery" means voluntary transfer of possession from one per- 
son to another. 

"Fungible goods" means goods of which any unit is, from its na~ 
tore or by mercantile custom, treated as the equivalent of any other 
unit 
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"Gooda" meank chattels or nerebaadise in atorace, or which has 
been or ia about to be stored. 

"Holder" of a receipt meant a person who has both aetuml posses- 
ion of such receipt and a right of property in it. 

"Order" means an order bj indorsement on the receipt. 

"Owner" does not include mortgagee or pledgee. 

"Person" inclades a corporation or partnership or two or mor« 
persona having a joint or common interest 

To "purchase" includes to take as mortgagee or as pledgee. 

"Purchaser" includes mortgagee and pledgee. 

"Receipt" means a warehouse receipt. 

"Value" is any consideration snfBcient to support a simple con- 
tract An antecedent or pre-existing obligation, whether for money 
or not, constitutes value where a receipt is taken either in satisfac- 
tion of it or aa secnrity for it 

"Warehousenun" means a person lawfully engaged is the business 
of storing goods for profit 

(2) A thing is done "in good faith" within the meaning of this 
act, when it is in fact done honestly, whether it be done negligently 
or not 

Sec. S9. The provisions of this act do not apply to receipts made 
and delivered prior to the taking offset of this act 

Sec. 61. This act may be cited as the Warehouse Receipts Act 

Warruttyt See Sales; Exchange; Fraud; Title; Rescission; Per- 
sonal Property; Warehouse Receipts; Honey; Bill of Lading, 2129g; 

A warranty is an engagement by which a aeller assures to the buyer 
ttie existence of some fact affecting the transaction, whether past, 
present or future. Kxcept as prescribed by this azticia, a mere con- 
tract of sale, or agreement to sell, does not imply a warranty. One 
who tells or sgrees to sell personal property, aa his own, thereby 
warrants that he has a good and unencumbered title to it; and if he 
sells or agrees to sell goods by sample, he warrants the bulk to be 
squat to the sample; or if he agrees to sell merchandise not then In 
wdstence, he warrants that all shall be sound and merchantable at 
the place of production contemplated by parties, and at the place of 
delivery, or as nearly so as can be secured by reasonable care. One 
who sells or agrees to sell personal property, knowing that the buyer 
nlies upon his advice or judgment, thereby warrants the buyer that 
neither the seDcr (nor any agent employed by Um la the tranaae- 
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tlon), knoira tha cxiBtaiica of anj fact eoBeeraiiic the thioca aoU 
vUeh would, to his knoirtedKe dutroj the bn^er'a tndDcemmit to 
bnr- 

If ona saUa, or am«s to aell, an aitid* of his own rauiafsctara, 
h« thsiwby vmiraiita It to be free from sny latent defect, not dia- 
doaed to the bnjor, ariaiBC from tho process of Bumafnctore; and 
also that neither he nor his agent in anch mannfactnre has knowingly 
used improper materials in it. If an article was manofactnred under 
an order for a particular purpose, the mannfactnre in selling it, 
warrants that it is reasonably fit for snch pnipoae. If one sells, or 
agrees to sell, merchandise inaccessible to the examination of the 
buyer, he thereby warrants that it is sonnd and merehantable. One 
who sells, or agrees to sell, any article to which there is affixed or 
attached a trade-mark, thereby warrants that mark to be genuine 
and lawfully used. One who sells, or agrees to aell, an instrument 
purporting to bind any one to the performance of an act, thereby 
warrants that he has no knowledge of any facts which tend to prove it 
worthless, anch as the inaoWency of any of the parties to it (lAere 
that is material), the extinction of its obligations, or its invalidity for 
any cause. One who mains a business of selling provisions for do- 
mestic use, when selling them to one who buys for actual consump- 
tion, warrants that they are sonnd and wholesome. One who sells 
the good will of a business thereby warrants that he will not en- 
deavor to draw off any of the customers. 

Upon a judicial sale, the only warranty implied ia that the seller 
does not Icnow that the sale will not pass a good title to the property. 
A general warranty does not extend to defects inconsistent with it, 
of which the buyer was then aware, or which were then easily dis- 
cemable by him without the exercise of proper skill; but it extends 
to all other defects. 

A buyer must pay the price of the thing sold on its delivery, and 
must take it away within a reasonable time after the seller offers 
to deliver it On an agreement for sale, wiUi warranty, the buyer has 
the right to inspect the thing sold, at a reasonable time, before ac- 
cepting it; and may rescind the contract if the seller refuses to 
permit him to do so. See Rescission. The breach of a warranty 
entitles the buyer to rescind an agreement for sale, but not an exe- 
cuted sale, unless the warranty was intended by the parties to oper- 
ate as a condition. The following expressions have been decided 
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to be mmntTB — "in good anler"; 1911 auto Mid for 1912; th« 
following «rc not: "kll risht"; "30 h. p. ensino"; "80 h. p. timple 
CBcine trmetion"; "goods fint eUn." 

Wartmaty DmcIi Sm Deeds. 

Waat*: See Artesisn Wells; Landlord and Tenant; Beal Estate. 

WaiM' Lawi See Beal Estate; ArtesiMi Wells; Waste. This State 
contains so many conditions of water snpplr, that at first glance it 
wonid appear that there was a set of laws for each variety of these 
conditions, namely — appropriation, riparian, percolating, tunnels, 
■prings, rabterranean waters, water connes which sink during the 
dry season, underground streams, underground lakes; but upon more 
careful examination of the subject, tt will be found that the laws 
divide tberaselves into three parti; thoie in relation to appropriation, 
to riparian right*, and to all others. 

The standard miner's inch of water shall be equivalent to one and 
one-balf cubic feet of water per minute, raeasnred through any aper- 
ture or orifice. 

Wator boundaries are as follows (unless otherwise specified In 
the deed): (1) When bordering on tide water— then to the 
ordinary high Ude uuu^. This means the limit reached by those 
tides which happen between the full and change of the moon twice 
In every 24 hoars. The owner of such land has the right of access 
to the ocean, and could even build a wharf acrow the lands of the 
state, preventing a stranger from doing the same thing. (2) When 
bordering upon a navigable stream or lake, where there is no tide, 
then to the edge of it, at low wator marie (8) Upon any other 
water, then to the middle of the lake or stream. (See Riparian.) 

Where two parcels of land belonging to different owners are 
adjacent to each other, and one is lower than the other, and the 
surface wator from the higher tract has been accustomed by a 
natural Bow to pass off over the lower tract — the owner of the 
upper tract has an easement to have the wator Bow over the land 
below — since every landowner must bear the burden of receiving 
on his land the surface wator naturally falling upon land above it, 
and naturally fiowing from it on to the lower land. The owner of 
the higher land has no right (even for his own relief) either to 
divert surface or storm waters from his lands on to the lands of 
another — over which they would not naturally have Bowed; nor haa 
he the rigbt by accumulating the surface waters upon his own 
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landt (in ditdm or other utiBcUl chsnneb) to pndplt»te them 
vpoa hla nciglibor't land In larKer qnKntitiM, «r in « diffvrmt 
form from thst iriiieh they would have taken in the ct»m» of 



APPROPRIATION: AH water or the use of water witUo the 
State of California ii the property of the people of the State of 
Califonia, bat the riffht to the nee of ranning water Itowlnc in a 
river or stream or down a canyon or ravine may be acquired by ap- 
propriation; provided, that no water for the generation of electricity 
or electrical or otlier power may be appropriated for a longer period 
than twenty-five yeara, except by a municipal corporation, other 
than an Irrigation district or a lighting dlatrict, or by an irrigation 
district when such electricity, electrical or other power ia for nee 
and diatribntion only within its own limits, and aa subsidiary to and 
mainly for the purpose of serving and carrying ont irrigation, or 
by a lighting district when such electricity, electrical or other pow«r 
is for use and distribation only within its own Hmlts. The appin- 
priation mast be for some nsef a1 or beneficial purpose and when the 
appropriator or his roccessor in interest ceases to use it for ancta 
porpoies, the right ceases. The person entitled to the om may 
change the place of diversion if others are not injured by the change, 
and may extend the ditch, flume, pipe, or acquedaet by which the 
diversion ia made to places beyond that where the first oae was made. 
The water appropriated may be turned Into the channel of another 
stream and mingled with its water, and then reclaimed; but in re- 
claiming it the water already appropriated by another mast not be 
diminished. As between appropriators, the one first in time is the 
first in right, bat he may take only that quantity necessary for use 
on his own lands. An appropriator's right is limited to each quan- 
tity (not exceeding the capacity of the ditch), as he may put to a 
usefnl purpose upon his land within a reasonable time, by use of 
reasonable diligence. He cannot waste. If there is any surplus over 
and above the water necessary for his beneficial use, he must restore 
it to its accustomed flow in the stream. 

APPBOPRUTION BT STORAGE. 

Section 1. The storing of water underground by the owner of 
the right to the ose of it, and the damming of streama and the 
flowing of water on lands necessary to the accosqiUshment of sneh 
storage, if the watar ia to be later withdrawn by pnapa, tonnela, or 
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other soitable meana for irrigation, douMtle or other benefleUl nsM 
irithin the territory oerred by the owners of the water rixhti with 
water for irrigati«i, domeaUc or other beaefldal oaea are hereby 
declared to he reaaonabla, econoauc, and heneflcial methods of taking 
and ai^Iying aneh water. If the water so talcen ia from time to time 
being pot to the beneficial usee for which It was appropriated. 

Sec S. Hone of the provisions hereof shall apply to the use of 
artesian well water or affect riparian rights In any way. 

RIP ASIAN: One who owns land which borders a ranning stream 
U called a riparian owner, and his rights in the waters of the stream 
are said to be "riparian" rights. Ha is entitled to the land covered 
with water, in front of his bank to the center of the watereoorae, 
and to the use of the water flowing over tliat land in its natnral 
current, withoat diminntion or obstruction. This watsrcoane need 
not flow constantly but should be exj^ected at some season of the year; 
it most have a source Independent of that fitful and occasional 
character which comes from melting snow or falling rain; it mnst be 
a stream flowing in a definite channel, with a bed and banks or sidea 
and may be partly above the surface and partly beneath, or some 
times above and some times below. As long as running water con- 
Unaes in its natural course it cannot be made subject to private own- 
ership. 

The riparian owner does not own the water. He has the 
tight to use the water in a reasonable quantity for domestic and 
irrigation purposes, and must return the surplus to the stream witUn 
the boundary of his land, that it may pass on to a lower riparian 
owner. He has the right to insist that tliis wster shall not be pol- 
luted before it reaches his land, nor diminished from use by other 
riparian owners — so as to deprive him of his Just portios. If the 
needs of a riparian owner do not prompt him to make use of the 
water, he sUIl hss the right to have them flow onto and along, and 
over, lands In the usual way — except aa may be changed by act of 
God, or as the amount of it may be decreased by the reasonableness 
of xtpper riparian owners. Bnt none of his rights to pnt the watar to 
legitimate use are lost because he does not use them. These rights 
are attached to the soil and pass with it, and may be lost only by 
grant, condemnation or proscription. 

Lands situated beyond the natural watershed of a stream, which arc 
sot druned by it— eannot be eon^dered as riparian, even though they 
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foRB part of a tract owned lo one body; and aneh owner, under Ilia 
riparian claim — and to the injury of Miothor riparian owner cannot 
take the waten bejond ita natural watershed, for any puzpoie; arm 
for Bunnfaetnrlne, when it would practically retain. An apper 
riparian owner la limited in hia right to the nae of water upon lus land 
witiiin the watenhed of the atream. He may take lus proportion of 
Oie water. The snrplns most be retamed to the channel of the river 
at the lower boundary of his land. After he has thus used his legit- 
imate part of the water, he cannot object to its dlvenion to any 
beneficial use by a lower riparian owner, or their succeseora — even 
thougA they might take it out of the watershed. 

The rt^t to take water, aa against a riparian owner, may be ac- 
quired by proscription, but lower riparian ownen using their water 
cannot acquire title to them by proacrlptJon against upper riparian 
owners on the same stream who do not use the water. There can 
be no prescriptiTe right to dirert the waters of a atream, aa against 
an upper riparian owner, at a point below his land — by reason of 
his long acquiescence in such diversion and use. There can be no 
title by prescription where the acts making the adverse claim of use 
are not ■nfflciont A riparian tight is not destroyed by the aequid- 
tion of an easement for a highway, canal, or road along the shore. 

In all actions which may be hereafter brought when an injunction 
or restraining order may be applied for to prevent the diversion, 
diminution or increase of the fiow of water In ita natural channela, 
to the ordinary Bow of which the plaintiff claims to be entitled, the 
court shall first require due notice of the application to be served 
upon the defendant, unless it shall appear from the verified com- 
plaint or affidavits upon which the application therefor is made, that, 
within ten days before the time of such application, the plaintiff haa 
been in the peaceable possession of the flow of such water, and that, 
within such time, said plaintiff haa been deprived of the flow of it 
by the wrongful diversion of rach flow by the defendant, or that Oe 
plaintiff, at the time of such application, is, and for ten days before 
haa been, in poaaeasion of the flow of said water, and that the d^ 
fendant threatens to divert the flow of such water. 

PERCOLATING WATERS: The doctrine Uiat the owner of the 
soil was the abaolute owner of the water percolating in it, and coaU 
extract the waten at will, regardless of ita effect on other lands — 
ia ansoltad to our conditiona. Ontaide of underground waters eon- 
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tain«d in andent caajons, or Uke buins, then ia no percoUtiiic 
wmtera ia this State snScient to be of mnch importance; riparian 
ri^ta cannot attach to aneh ■ body, nor ia it governed by lawi por- 
tsininc to ninning itrea&u. There is no distinction between a 
stream gathered tosether by means of a tunnel, and one Kathered 
by an artesian welL When two or more persons own dilferent tracts 
of land, underlaid by porous material extending to and commnnicat- 
ing with tbem all — ^which is saturated with water moving with more 
or less freedom in it — each has a common and correlatiTe right to 
the nae of this water upon his own land, to the full extent of bis 
needs (if the common supply is snfflclent), and to the extent of • 
reasonable share of it, if the supply is so leant that the use by one 
will affect the snpply of the other. Neither one may divert any of 
the water beyond the water shed, for commercisi purposes. If this 
nndergronnd stream of water ia aapplied by the flood waters of a 
stream, the owner baa a primary right to the full flow of such waters, 
in order to bring his stratum up to its water bearing capacity. 

Subterranean water is presumed to be percolating and one who 
claims the ri^t In it as a flowing atream—mnst prove that fact. 
The relative rights of the owner of a nonriparian land containing per- 
colating waters which feed a surface stream, are the same ss that 
of a riparian owner; for the principle is the same, and these per- 
colating waters and the stream fed by them, constitute a common 
source of supply. When there is a well-defined luhBurfsce flow with- 
in the bed and banks of a stream — the subtenanean waters are to 
be regarded aa but a valuable portion of the surface stream bo far aa 
riparian righta and privileges of ^propriation are concerned. If 
there is an underground water course, well defined, within definite 
boundaries* the riparian rules will apply, otherwise these under- 
ground waters will usually be considered under the general defini- 
tions of percolating waters. 

If the water is supplied upon land, for its tienefit (ss for irriga- 
tion), the right to receive and use it becomes in the nature of an 
appurtenance to land. If it ia supplied for personal use to all per- 
sons within certain territory, or to all of a certain class within sueh 
territory (as for domestic use), the right of Its use ia personal to 
the inhabitants of that territory — or to the membeta of that elaaa — 
as long as they remain such. In either caae the right may be en- 
forecd against the person ia control of the supply ,and the woriu 
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bj which it is dlBtrlbnted (regudleu of the title to the water), by 
mesDB of KB aetion In mandaiBtu to compel a continuance of Hw 
dlatribntion, tn the uanal and proper manner of those entitled. A 
license to nse a water ditch is an easement; bat it is not an estate in 
land, if It is reTocable. If the owner of a piece of land which has a 
water supply, sells a portion of that land to which water had been 
ditched, he also conveys an implied right for contlnnons nse in the 
water supply. If the right of way for an irrigation ditch has bees' 
eiven across certain lands in a definite direction and place, it cannot 
be changed without consent of the owner of the land, and if it were 
a perpetual right, it would constitute a cloud on the title. 

If crops are destroyed (ss for lack of water), the meuore of 
damages Is their value in their condition at the time and place of 
destruction. To determine this, one may determine the probable 
yield and maricet value, and deduct the cost of producing and market- 
ing and Talue of the landlord's sliare. The measure of damages for 
breach of contract to f nmlsh water for irrigation is the market vahia 
of the crop at the selling place, less the expenses incurred in 
growing and martceting the crop. Measure of damages where there is 
a total failure to deliver water contracted for, is the difference be- 
tween the rental value of the land with water, and its value without 
water, and deducting the lawful price of the water. 

WATER COHPOSATIONS: No corporation formed to supply any 
dty, city and county, or town with wat«r must do so unless previ- 
ously authorized by an ordinance of the authorities of it, or niilen 
It is done in conformity with a contract entered into between the 
city, city and county, or town and the corporation. Contracts so 
made are valid and binding in law, but do not take from the cl^, 
city or county, or town the right to regulate the rates for water, nor 
must be made for a term exceeding fifty years. All corporations 
formed to supply water to cities or towns must furnish pure fresh 
water to the inhabitants of it, for family uses, so long as the sap- 
ply permits, at reasonable rates and without distinction of persons 
upon proper demand for it, and must furnish water to the extent of 
their means, in case of fire or other great necessity, free of charge. 
The board of supervisors, or the proper city or town authorities, 
nay preacribe proper rules relating to the delivery of water, not 
inconsistent with the laws of the state. 

Any corporatioB organised for or engaged in the bniinees of aeU- 
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ins:, distribotinK, sapptTing or delivering water for irrlgmtlon pnrposw 
or for domestic xat, nay provide in its laws that water shall only 
be so used, difftribated, sold, supplied or delivered to owners of ita 
capital stock, and that saeb stock shall be issued appurtenant to cer- 
tain lands — ^when the lands are described in the certificate issued for 
the shares of stock; and when such certificate Is so issued and a 
cop; of the bylaws recorded in the office of the county recorder of 
the county in which such lands are situated, these shares of stock 
shall only be transferred with said lands, and shall pass as an appur^ 
tenance to them. Where a water company is engaged In the distribu- 
tion of water for public use, it probably cannot be permitted to dis- 
continue, except it is not in a financial responsibility to continue. 

When any corporation, organized under the laws of this state, 
furnishes water to irrigate lands which such corporation has sold, 
the right to the flow and use of said water shall remain a perpetual 
easement to the land so sold, at such rate and terms as may be es- 
tablished by such corporation in porsoance of law. And whenever 
any person who is cultivating land on the line and within the Sow 
of any ditch owned by such corporation, has been furnished water 
by it with which to irrigate such land — such person shall be entitled 
to the continued use of eaid water, upon the same terms as those 
who pnrcbased their lands of the corporation. 

MUTUAL WATER COMPANY: A stockholder may enioin an 
increase of stock, and an issue to new stockholders, and a proposal 
to supply more land with water — ^when the water system is already 
carrying all the land it can. The rights of a stockholder to have 
water furnished upon his land is an inseparable adjunct of his mem- 
bership. In the absence of a provision to the contrary, either in 
the certificate of stock, or resolution, by-law — or other writing — the 
stockholders are to be regarded as equal in righL He may enforce 
his privilege, by writ of mandamus — even though he has not actual 
title to the land, but has crops upon it. 

An agreement to "deliver an amount of water equal to 
irrigating each seven acres" of a twenty-acre tract, means 
that water may be accumulated for 80 days and used during an 
entire 24 hours, Instead of delivery in a continuous flow during the 
entire 30 days. If one party to a contract breaks It (such as pay- 
ment for water at tines and price agreed upon) this does not permit 
the other party to break it also (sueh as a water company who re* 
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foMd to d«liTer mnj mora mUr bMavw f«nn«r bilk hwl not I»mb 
psld). (TUa probably it aot tha rule la >ome eitiu, wliere onli- 
iiBBC* hu nudfl a diffeiwnt law.) If it mis Aft t ti th»t tha eonmuBcr 
"mi^t alMt to comnlate tiu om of water (of a apoeificd Bunbar of 
IncbM dvrinc certain montlu), at anj 000 month or more'*; tUa 
would ontltle him to aeenmiilato oaly at jwriodi of one montli or 
atora— bo eonld not have water twice a month. A two-tUrda Tote 
of the atoekholden is nocesaanr to divide np its wator rights. 

When two or more persons are associated by agT^ement in the use 
of a diteh, Dome, pipe line or other conduit, for the eonveyaiice of 
wator, or who are tuinr such or any part of It, for the irrigatioB 
of land, or for any other lawful purpose, to the construction of which 
they, or their frantors, have contributod, each is liable to the others, 
for the reasonable expenses of matntainiBS and repairing it, and 
of disbributing such wator, in proportion to the share to which he is 
entitled in the use of the wator; and if one neglects, aftor demand 
in writiitg, to pay his proportion of such expense, he is liable there- 
fore in an action for contribotion, and in any Judgment against him, 
counsel fees, as well as any intorest from the time of such demand, 
moat be Included. Contracts to deliver wator may be held to be liens 
upon the land; and may be foreclosed. 

WetghBaatar: See Public Wcighmastor. 

Wri^U and M*«*«raat See Warehousemsn ; Net Contoiner Law. 
All wdghts and measures used by any person in this SUto must be 
standard to those received from the Unitod SUtes under act of 
Congress June 14, 1836, and other which from time to time may be 
sent from the United SUtos. Each ci^ and county shall have a 
sealer of weights and measures, whose duty it is to examine all 
weights and measures used, made or sold by any one in the stoto, 
■nd to condemn or destroy those which he finds are not precise. 

Wharluigeri See Wsrehouseman. 

Wtlbi See Succession; Gifts, (under Personal Property); Escheat. 

Evary pwson over the mge^siiji^bttSSjjw; of jfUUdJOigd, nay, 
by last will, diapose~ori.1I bis estato, real and personal, and so^ 
aatato not disposed of by will is succeeded to as provided ondar 
Succepion, being chargeable in both cases with the payment of aD 
the decedent's debts. 

Either husband or wife may, by will, dispose of his or her half 
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o f fhg co Mwn^lfrY property by Bud with th* co naent of the o ther, 
""■'r^i I-".;!;;!;?!!!!!'-'* H '" ■""*^"> finnii ^ ■^'''''*"'^ *^ tiht^"r ^'^ 

testBroentsr; djspcuutuin in Idvor of the other spouse or of ttn Uaeal 
descenauits^of Sie eitktor. (Enacted, St»t». 19lS0 

[Pfsto — Th» mboT* itittlon waa dalmrtd from a;o1d# Into «lt*flt br r « f« « uddi 
prorbioai of iHtlaB 1. Artigli IV, sf the itet* coBitltDtleB, and will b* Totad 
apon br ths pcopi* at tba next Einwal alMtlon in NotbbImt, Ida, or at any 
(PMtal (iMthiD which mar b* eallvd bj the GoTamor, in hli dluntioD. prior to 



A win, or part of ■ will, p rgeiired t o frg m»ilB hy jll^"r menacet 
f raad, or tuidtte influence, may be dei^ed probate ; and a revocation, 
procured by the same means, "^T *" j^'fUTmi void. 

A married woman may dispose of all her separate estate by will, 
without the consent of her husband, and may alter or revoke the 
will in like manner *ii '* '**" Tffm B^nff^'* Her will must be ax^ 
cnted and proved in like manner as other wills. 

Every estate and interest in real or personal property, to vriddi 
hein, husband, widow, or next of kin might succeed, may he dls- 
posed of by will, except as otherwise provided. 

A testamentary disposition may be made to _ a ny person cspyble 
by law of taking the property so disposed of, e x'cepr'that cor pora- 
tipnn other t han , c ounties, muni cipal corpo rations, and corporations 
fo rmed for sci entific. lUfflyry, or so lcl;? educat ional or hospital pop- 
poses, rsnn^t take nnritg a trill, nnlawL e xpr essly autiiorized by 
■tktate. '~ 

' Bwry will, other than a nnnenp ii^YS ^^ mw$_tw in writing; 
an d ev ery wJO. ntl^or t>i»Ti an nl^^yl^ap^1il■ nrill, andjaOBBBMLtive will, 
must Ju executed and attested as follows: (I) It jnost b e sob- 
scribe^ \p^t the en^ thereoTTlSf the te^lAJwr himself, or some person 
in his presence and by his direction must subscribe his name tg it; 
(2> The inhKTiBtlen .most be madfija. the. presence of _^e attesting 
witne sses, or be n'-Vimwio.HjoH jjy t*^f, testotor ^'iff'"'^, o r some n eraon 
mada^y Eun orltyliis authority; (3) The testator most, at the 
time of subscnBlhg nr aClniBWlbdgrin? the same, declare to t he at- 
*jiaHny witmiKft^ fhiit the instrument is his will: fi g. ii\ There 
must be two attesting witnw M. each of whom must sign the same 
as a witness, at the end of the will, at the testator's request and in 
his presence. (See Signature.) 

AH HO LOGBAre iC WILL: An [h] olographic wiU ia one that 
is entiridy «lltten,L-lB^iSt..snd signed by the hand of the testator 
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Uauelf. It JM anbjce t to no othe r form, ftnd n 
•CfekJ - -- - - — 

WITNESS: 

A wlto ew to ■_wTiH^n yjli —^.t wi-tti.j witlt-hiijiajne, Jdsjlaee 
ofr^denee; snd a person who anbKjtihw-JlM' (lulikKir^iiuaA, hj 
ha dtreetioii, most vn^ his own name ks k ^t new to tfae wilL 
Bat.a,.TbiUldon of tUs'section doee not mttectjbs Talidity of tbe 
wilL ~ ' 

If the snbKlibinjC wltneisei t9 • will mn, coaipetea*. at the time 
of ettaatinf its AzecutioD* theiz .B:a)»«.9<10nt- iacompetency, from 
whatever cause It mtj arise, does not prevent the prohate and al> 
lowance of the will. If it is otherwise satisfsctorilr proved. 

All beneficial devises, legacies, and gifts whatever, made or iriven 
in any will to a subscribing witness to it,i.are void. nulefSera are 
twoo^er^£ailUUlt£af_Bubscribin^''witneaseB^to_the same; hut-u^re 
c h^ryc Aon Jhe^ eatat e of the testator for the paymeiil of_jlebt8 doea 
not prevent ^ czediloffl THim belns eumiSetont witnesses to his wIlL 

If a witness, to whom any beneScfal 'Sevise, legacy, or gift, void 
\ by the preceding section, is made, would have been entitled to any 
share of the eatato of the testator, in case the will should not be 
eatabliabed, he auceeeds to so much of the share aa would be dis> 
tjrlbnted to him, not exceeding the deviae or bequest made to him in 
the will, and he may recover the same of the oQier deviaeea or 
legatees named in the will, in proportion to and out of the parts 
devised or bequeathed to them. 

REVOCATION: 

Except- 4b. -the cases in tbia chaptor mentioned, no jqiHtw will, 
a<tr-aiur. part, of it, run *" nvok&i, ax altered otherwise than: 

1. ^ a written will, or oUier writing of the t^tator, declaring 
ancb revocaETon or alteration, "°s* ■■■JHiniT-afft. tii. .«».» fn.».i- 
Itlea with which a will should be executed by anch teatator; or, 

2. By b eing bnmt, torr , tamrtlfrf, ^l^''^^1^'i| ?r '<"trn 'g'"i- with 
tiM jptent and for the purpoae of revoidng the aame, by the teatator 
hbnsetfTor bjr some periifisJiL.hij presence andJ>2.Ua directioiK 

When a wiiTls canceled or dettroyed^Sy any other person Oaa 
tile testator, the direction of the testator and On fact of end biiiirj 
or destruction, nuatjM.proved by two witaeaaea. 

The revocation of a wiQ, ezecuted-in dapUcata, may ho »a4e 
by revoidng one of the divUeates. 
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A B^orviU it Dot revoked b j » ■abe e q aent will, anlu^ijlw Minr 
cpntkinfl an~^tiCpmi~ reyocigon, or irmT™""' ThnllY 1116??""**"* 
witii'SEe^ teiiBLfll tliG.Jannu.KiU; but in othtt .cfUfM the prior will 
renuiiu effoctnal so far am consiatent with the provijpoha of tiM 
aabi«aaent wilL 

If, after makiaff a will, the tMtator dote Jnakeajutd exacntw a 
Mcond will, the fleetraetibii, eaiiceIlatiani..AI'. nTfiGKtion of snA 
aecond will doei not reVtvrtm fiiit will, tinlatt tt.appeara by tbe 
tecBia of mch revoeatioti &at it waa the inteiitiian to revive aod 
give effect to the ftnt will, or oeleM after aoeh deatraction, ean- 
cellstion, or revoeation, the fint will ia dnl; TCpnbliahed. 

If, after JiJudBS:ina4«jL will, the teatstor marries, and baa Imm 
of saeb narriace, ban either in bla lifetiaw or after hia death, and 
the jrife or i aaoe mrvivea .hinu- the will ie T^Tokad, nnlaa^ (I) pro- 
vlalon baa been made ^or rach^lnne by aome igttlement, or (2) 
imlesa rach iafae^we-pnixided fax.Jn. the will, or (8) in aoeh way 
mentioned therein aa to ahow an iatenties not to make aoeh pro- 
vitfonT and no other evidence to rebat Ihe presumption of soak 
revocation can be received. 

Ji, after making a will, the testator marries, and the wife sur- 
vives the testator, the will is revoked, i^eas (1) provision haa 
been made for box hy mairiace contract, or (2) nnlen ahe is pro- 
vided, for ia tba.will, or <8} in such way mentioaad therein as to 
show an inteplioa not to make auch provision; and no other evi- 
deaee to rebut tba proanmption of revocation must be received. 

U, aftar making a will, the testratrix marries, and the hoihand 
snrivea the testatrix, the will is revoked,, unless provision haa been 
made for liim by marriage contract, or nalew he ia provided for in 
the will, or In nicb way mentioned therein aa to show an Intention 
not to make anch provision; and no other evidence to rebnt t&a 
presumption of revoeation ean ba tecaivedl 

If, i^tar making a will, tke testatrix marries, and haa iasua of 
said marriage, bom either ia ber life time or after ber death, 
and the busband or Issae snnivea her, tlie wQl Is revoked, unles* 
pnvirioB has been made for such Issue by some settlement, or ou- 
lem such issue are provided for in the wiH, or in such w^ nen- 
tioned therein as to show an Intention not to make such provlsiOB; 
■ad DO other •vidoaea to rebut the prenmptiOD of miA tt/ntKtkm 
tan ba raeaivad. 
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REVOCATION OP CODICILS: Thaje root iTO ot m wiU mrokM 

all it» codicil*. 

U't^tUAL WILL: A '•""ttttBt W ■^fa"' will is Talid, bnt it mbj 

be reTokwl ^ any ai ttifi.tMtlitaa,.jB liE{:ntsnlier intk-«a7 albar 

will 

t> CONDITIONAL WILL: A will, the vklidity o< iriuch ii nude ^ 

ilts own tenna conditional, ma; be deniod probate, accordinc to tte 

'tnnt, with nference to tho conditloa. 

CHILDREN: A child concelred before, bot not born until after 
a teetator'a death, or anj ottker period when a dispositioa to a daas 
vests in right or in poMopsion, takea, if answeiinf to the description 
of the class. 

Wbanever a testator has a child bom after the aakiny of his 
will, either in his lifetime or after his death, and dies leering svch 
child tuiprorided for by any settlement, and neither provided for 
nor in any way mentioned in his will, the child sncceeds to Uw 
■ame portion of the testator's real and personal property that he 
would have socceeded to if the testator had died intestate. Bnt 
such succession does not impair or affect the validity of any sale 
of property made by authority of such wilL 

When any testator omits to proride in his will (1) for any of 
his children, or (2) for the issue of any deceased child, unless it 
appears that such omission was intentional, such r}u\A, er the issue 
of such ftiiij , hM tho same share in the estate of the testator aa if 
he had died .intestate, and succeeds thereto as prorided in..the pre- 
cedi ng se ction. But snch suceeillon ito^ not imiwir or affect the 
validity of any sale of property made by authority of such wilL 

When any share of the estate of a testator is assigned to a child 
bom after the making of a will, or to a child, or the issue of a 
child, omitted in the will, as hereinbefore mentioned, Uiejme- must 
first be talcen from. ihe. estate sot dispose^ nf-by- the wifi r"tf~Ihy; if 
that is net sofftcient so much as may be nece8sai3..niustJifi_Xaken 
from alt the deviiees oi legatees, 1» proportlni tothe vi a e -they 
■ay reapectarely rac«i¥e WMkr the .will, mless the »bviniig_ inten- 
tion of iht tfltator.is relation to some specific devise or bequest, 
or otfaer proriaion in the will, would theretl7'lF6 deTeali37in snch 
ease, such qteciflc devise, legacy, or provision may be exempted 
from such apportionment, and a different apportionment, consistent 
with the intention of the testator, may be adopted. 
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FOREIGN WILL: Ko will nude out of this state is vmlid as a will in 
tbJB Btkte, anlew executed according to th e provisions of this chapter, 
except that a will made in a state ar connbry in' wlUcirthS' testator Is 
domiciled at tbm time of his death, and valid as a will under the 
laws of si^d state or country, is valid in this state so far as the 
s ame relates to pe rsonal propraty. 

•^11 ^ PTTi I*" - Tfn sstntr rr nl nr pBrwin^ l^ shall be bequeathed or de- 
vised to any ch aritab le or benevolent society or corpo ration, or to any 
person or persons in trusTTor charitable uses, except the same be done 
b at, will duly execu ted at least thirty days befo re the decease of 
th e, tes tator; ancj if so made it'leui ttlTrty'days prior to such death, 
Bn^~3eVis« or legacy and each of them shall be valid; provided, 
that nn iiili dnilru'. o' bequest shall collectively exceed one-third of 
the estnt e of the test ator, leavins-legal. heirs, and in such case, a 
pro-rata uUduatWB ^Boift. such devises or be<i a es t a..sha n W aade so 
as taxednee the ucszcsate thereof to onft-thinL ol sncli estate; and 
^ diftpontiom-fif property made contrary to this section shall be 
TOidr aiuLgo to^Uie residuary le^tee or devisee, next of kin, or 
beiiB, according to law; and provided, fwther,' HaX betjaMts.and 
d^sfis to the state, or to any state '"-*''^""". or for the use or 
benefit of the state or any state institutian, are exempted from the 
restrictions of tins section. 

Tlie execution of a codicil, referring to a previous will, has the 
effect to republish the will, as modified by the codicil. 
' NOIlj^CUPATIVE WILL: A iifinfiupative will is not required to be 
in writing,1nor'tol>e Sedared or attested with any formalitieB. 

To make a noncDpative will valid, and to entitle it to be ad- 
mitted to probate, the following requisites must be observed: 

1. The estate bequeathed must not exceed in value the sum of 
one Uiousahd dollars. 

2. It iqnst *«» -prrfiiaA j,j Kun yitp»«.fjf -who wcfe preseiit^st the 
ma king Uiere<2f,_jma_af-wlum Sf§ aaltsd hy thr t.frt*^^''i *' ^^ 
time, to bear witness that such was his will, or to that effect 

3. The decedent must, a t Hie time, have been in actual military 
service in. the field, or doing duty ori sMpboard at sea, and in 
tither^casejnactaal contemplation, fear, or pei3l_at^daath, om the 
decedent most have been, at {Ee time, in expectation of immediate 
death fron an injury received the same daj.- 

No proof must be received of any nancnpative will, unless it Is 
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offered wt**ip "■■■ f'tt.^i.^ '**". »p— fcing the tartmcntwy words, 
nor UBieai thli vordsr ox Ute labstance thereof, viere ndneed to 
writing within thirty ittym »fter th«y were q)lcen. 

No prab»U rf-«nv nun^nnatiTg yj]) inuat be grmn ted for lovf~ 
tMH 4*7" Ktu tbfl daath^ th^ taatstor, nor mast may nmaea^Owm 
will be at an; tisM prt>T«d, nnlen the tesUmentaiy words, octbe 
■nbstance thereof, be flrat eominitted to. writing, Mad prwaitti iuned 
to ckll in the widow, or other p«r«ouB interested, to contest the 
probste of such will, if they think ptvper. 

WiaMi See Trsnsfer. 

Without fUvonrMi See Negotisble Instnunenti. 

WorkBaa's Compeatrntiaa Law gireB to the injured working' man 
a percentssa of bis salary (nsnally S6 per cant) with doctors and 
boQ)lta] serrlcet paid also, if he receives any injury during the couzm 
of his employnent which cause* him to bo oat of work for more than 

If he is not paid at once, be files a claim wiQi the Indnstiial Ac- 
cident Comml^ion (provided he has notified his employer of th« 
accident within thirty days after it happened, or provided his em- 
ployer or his agent knew of the accident — in case such notice was 
not given) . 

At the hearing he may be represented by a lawyer, or not, as he 

The employer hae no excuse, or defense, unless the employee was 
grossly negligent himself — such as being drunk, or doing some- 
thing or being in some place which had been forbidden him. 

The employer cannot be ined in the State courta, onleas he was 
wilfolly carelesi, and to determine this, there is no precise rale, bat 
each case maBt be decided tor Itself. 

WrMksi See also Ships; Liens; Carriers. The sheriff In each 
county mast give all possible aid and assistance to vessels sbanded 
on its coast, and to the peraoTis on board the same, and exert him- 
self to save, and preserve such persons, vessels, and their cargoes, 
and all goods and merchandise which may be cast by the sea upon 
the land, and to this end may employ as many persons aa he may 
tihink proper. All cltisens must aid the sheriff urtten required 
Wrecked property may be kept or reclaimed, at the Ume of the 
wreck, by the owner, consignee, or other person entitled t« the pos- 
session; but if any person has a just claim for salvage and n 
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•xpenus incurred in uvin^ it, be must b« paid bvfore llie p rop w ty 
is reclaimed. The sheriff of every coontf in which any wrecked 
property is found, when no owner or other person entitled to pos* 
session appears, mnst take possession of it in the name of the peo- 
ple, cause the value of it to be appraised by disinterested persons, 
and keep it in some safe place to answer the owner's claimi. If it is 
in a perishable state, the sheriff must apply to the Jud^ of the So- 
perior Court, upon a veriAed petition, for an order antborixinE him 
to sell It If the judge is satisfied that a sale of the property would 
be beneficial to the parties interested, he must nuke the order ap- 
plied for, and the property must then be sold at public auction, at 
the time, and in the manner specified in the order, and the proceeds, 
deducting the expenses of sale, as the same is settled and allowed 
by such Jodgre, most be paid to the treasurer of the county. If, 
witlun a year after the finding, any person claims the propertjr, or 
its proceeds, and establishes his claim by evidence satixfaetory to 
the Judge of the Superior Court, such judge most make an order 
directing the officer in whose pouession the property or ita proceeds 
may be, to deliver the same to the claimant, upon the payment of a 
reasonable salvage and the necessary expenses of preservation. Be- 
fore making the order, the Judge must require from the claimant ■ 
bond to the people, with one or more rafflcient sureties, to be ap- 
proved by the judge and filed with the county eleA (in a penalty 
double tlie value of the property or proceeds), conditioned for the 
payment of all damages that may be recovered against such claimant 
or his representatives, within three years after its date, by any 
parson establishing title to the property or proceeds. If the bond 
becomes forfeited, Uie Judge of the Superior Court, upon the appli- 
cation, supported by proof of the petaon entitled to the benefit of 
it, must make an order for its V^BBCution for such person's benefit, 
and at his risk and expense. The rejection by the Judge of any claim 
does not preclude the claimant from maintaining action for the recov- 
ery of such property or its proceeds against the officer. If the 
plaintiff in any such action prevails, there must be deducted from 
the damagea, in addition to salvage and expanses, all the defendant's 
coats. Svery offlcer to whom an order for the delivery of wrecked 
property or the payment of ita proceeds is directed, must present 
to the claimant exhibiting It, a written statement of the claims for 
•alvage and expenses. If the claimant refuses to aDow such amount. 
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It miut be »dJaat«<L If in xay caae, ttte smoont of ulvace and ex- 
pMMM ar» not MtU«d by %gn*m*tit, the Si^erior Court of the eoanty 
(or the lUkiter or laperearp) having eharfe of it nt the time of the 
wreck, er of a elftimmnt havinc an order thereof or of a perwm 
cl aiming aalTac* o^ expeiues) , must determine it in a summary way, 
either b; itaelf hearing the clalmi and proofs of the part? or I7 
raferriof the questions to three dinntereated freeholders of the 
eotmty, who mast tutve the same powers and most proceed in the same 
manner as referees in civil actions, and whose decisions as to the 
whole amoont, and as to the soma to be paid to each person inter- 
ested, must be entered a* the Judgment of the court. The fees and 
expenses of the contest most be paid by the peraon opon whose appli- 
cation it was made, and are a charKe on the property saved. Each 
referee is entitled to such per diem and expenses as the county 
Judge may deem Jnat 

If within a year after saving wrecked property, no claimant 
of the property or its proceeds appears, or if within three 
months after claim, the salvage and expenses have not been 
paid, or a salt for recovery of the property or its proceeds has 
not been commenced, the of^cer in whose custody it may be must 
sal] It at public auction, if not already sold, and pay the proceeds 
of such sale, deducting salvage and expenses, into the treasury of 
this state for the benefit of the parties interested; bnt in no esse 
must any deduction of salvage and expenses be made, unless the 
amount haa been determined by the Superior Court of the county, 
a copy of whose order, and of the evidence in support thereof, must 
be transmitted by the judge to the controller. If any money paid 
to a county treaanrer, under these paragraphs remains in hi« hands 
more than a year after It has been paid to him, the same must be 
paid into tbe state treasury. Public notice of every sale of wrecked 
property under the provisions of this chapter must be published by 
the officer making the sale for at least two weeks in succession in 
one or more newspapers printed in the connty or tf none is printed 
in the county, then by written or printed notices in three of the most 
public places in such county, posted up at least fifteen days previous 
to anch sale. Every notice must state the time and place of the 
sale and contain a particnlar description of ttie property to be sold. 
Every sheriff into whose possession any wrecked property comes mmt 
famedlatel; thereafter publish, for at least two weeks in succession. 
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in ona or more of the newapapen printed in this stete, a notice di- 
TMtad to mU parties interested, giving « miniite d«teription of the 
property, snd of every bale, box, case, piece, or parcel thareof, and 
of the marks, brands, letters, and figures on eaoh. and stating where 
the same then is, and its actual condition, and the name, if known, 
of the vessel from which it came, her master and supercargo, and the 
place where such vessel then is, and her actual condition. The ex- 
penses of publishing notices under these provisions is a charge upon 
the property or proceeds to which it relates. 

A marine carrier must not stow freight upon deck daring tiie 
voyage, except where it is usual to do so, nor make any improper de> 
viation from or delay in the voyage, nor do any other onBeeessary 
act wUch would avoid an insurance in the usosl form upon the 
freight 

Writ or Mandate, or Mudamas, may be issued by any court (ex- 
cept a justices' or police court), to any inferior tribunal, corporation, 
board, or person — to compel the performance of an act which the 
law specially enjoins, as a duty resulting from an office, trust or 
station; or, to compel the admission of a party to the use and en- 
joyment of a right or office to which he is entitled, and from which 
he is unlawfully precluded by some inferior tribunal, board, cor- 
poration, or person. The writ must be issued in all cases whae there 
is not a plain, speedy, and adequate remedy, in the ordinary course 
of law. It must be issued upon the verified petition of the party 
beneficially interested, and may be either alternative or peremptory. 
The alternative writ must command the party to whom it is directed 
immediately after the receipt of ttie writ, or at aome other specified 
time, to do the act required to be performed, or to show cause before 
the court at a specified time and place why he has not done so. The 
peremptory writ must be in a similar form, except that the words 
requiring the party to show cause why he has not done as command- 
ed must be omitted and a return day inserted. 

Writ of Uandata, or Handamw, may be issued by any court (ex- 
a justice's or police court), when an inferior tribunal, board, or offi- 
cer—exercising judicial functions — has exceeded the jurisdiction of 
such tribunal, board, or officer — and there is no appeal, nor (in the 
judgment of the court) any plain, speedy and adequate remedy. The 
application must be made on the verified petition of the party bene- 
ficially interested, and the court may require a notiea of such appli- 
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MtiM to ba flrvB to tlu adroM pw^— w nar gnut an oidcr to 
■liow MOW wby it aboiild not b« sBowsd, ar nay fnitt the writ wit^ 
oat iwtlM. 

Writlw iadnUa priatiBf and tjpewritinc. See M^attabU luitro- 
mrata, 11081. ^- • 
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